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ST. LOUIS, MO., MAY 11, 1917. 








TYING CLAUSE CONTRACT LIMITING USE 
OF PATENTED ARTICLE INVALIDAT- 
ED—THE MIMEOGRAPH CASE (HENRY 
vy. A. B. DICK CO., 224 U. S. 1) OVER- 
RULED.* 





In Motion Pictures Patent Co. v. Univer- 
sal Film Co., decided April 9, 1917,—37 
Sup. Ct. —, the court (opinion by Mr. 
Justice Clarke) held that a notice attached 
to a patented moving picture machine 
whereby the purchaser is obligated (1) to 
purchase (unpatented) films for use there- 
with exclusively from the vendor of the 
machine, and (2) to perform other condi- 
tions subsequently to be nominated by the 
vendor, is not sanctioned by the patent law 
and is illegal and void as “gravely injuri- 
ous” to “public interest.” 

Undoubtedly this is a decision of great 
importance. It overrules Henry v. A. B. 
Dick Co., 224 U. S. 1 (decided by a di- 
vided court of four to three justices) ; and 
it necessitates a re-thinking of the nature 
and scope of the patent right as well as the 
respective jurisdictions of state and fed- 
eral courts of suits involving a contract 
pertaining to a patented article. 

The case came before the court on a 
writ of certiorari directed to the Court of 
Appeals for the Second Circuit. The Court 
of Appeals invalidated the “license notice” 
on authority of Sec. 3 of the Clayton Anti- 
Trust Act. The Supreme Court declined to 
rest itS decision on this statute; instead it 
aggressively overruled the Dick case, along 
with its forerunner, the so-called Button 
Fastener Case (1896, 6th C. C. A.) 77 Fed. 
288. 

The soundness of the Dick case from the 
date of its decision has been questioned 


*Note.—This article was prepared at our re- 
quest by Mr. Frank Y. Gladney, of St. Louis Bar, 
and by his consent featured as our editorial. 
Mr. Gladney has a deservedly high reputation 
as an author and lawyer, and we consider our 
readers and ourselves fortunate for this con- 
—, in our columns, to legal literature.— 

or. 





| late Judge Adams said: 


(see Central Law Journal, Vol. 74, pp. 223, 
241; St. Louis Law Review, Vol. 1, No. 3). 
The reasoning in the two cases mentioned 
is unsound, say the court, 

“from failure to distinguish between the 
rights which are given to the inventor by 
the patent law and which he may assert 
against all the world through an infringe- 
ment proceeding and rights which he may 
create for himself by private contract which 
however, are subject to the rules of general 
as distinguished from those of patent law.” 
(Italics are mine.) 

This language disposes of the Dick case 
and searches the issue to the bottom. The 
patent statutes give the patent owner the 
right by means of infringement suits (and 
not otherwise) to exclude others from mak- 
ing, using or selling the thing patented, 
without his consent. The films (just as the 
ink and paper in the Dick case, and the 
staples in the Button Fastener case) were 
unpatented. Hence the patent on the ma- 
chine gave no authority to exclude others 
from, or restrict them in, the use of the un- 
patented accessories. But further, the pat- 
ent law does not empower the patent own- 
er to restrict or limit the use of his patented 
machine by contract. If he consents to its 
use, his consent is a matter of contract. 
The legality of the contract cannot be meas- 
ured by the patent law but must be meas- 
ured by the one general law of contracts 
(including the Federal and State Anti- 
monopoly Statutes. ) 

It is inconceivable that there should be one 
law of contracts governing contracts per- 
taining to unpatented chattels and some 
other occult law of contracts governing only 
contracts pertaining to patented ones. Yet 
for near a generation the lower Federal 
Courts have almost unanimously held that 
contracts affecting patented articles (and 
called “license contracts”) are sui generis 
and not within the scope of State and Fed- 
eral Anti-monopoly legislation. 

In Columbia Wire Co. v. Freeman Wire 
Co., (1895), D. C. Mo., 71 Fed. at 306, the 
“The rights ac- 
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quired by the patentee under a grant from 
the United States are entirely inconsistent 
with the patentee’s being made subject to 
the provisions of the anti-trust laws of the 
several states.” In Rubber Tire Co. v. Mil- 
waukee Rubber Co. (1907, 7th C. C. A.) 
154 Fed. at 361, the Court of Appeals 
shunted the Wisconsin Anti-trust Act with 
the metaphorical fiat “a state cannot sub- 
tract from the right conferred upon a pat- 
entee and his assigns by the federal laws.” 


Now, when we consider that the patent 
laws grant to the patent owner only the 
right to exclude competition in the thing 
patented by means of infringement suits in 
the United States courts (and not other- 
wise) it is difficult (if not impossible) to 
think any meaning into the two statements 
quoted. 

The anti-trust acts of Missouri and 
Wisconsin do not attempt to limit the 
right to prosecute infringement suits; they 
do denounce the exclusion of competition or 
the restraint of trade by contracts, combi- 
nations or conspiracies. ‘These prohibitions 
are entirely consistent with the only right 
conferred upon the patent owner by the 
patent statutes. It is entirely clear that 
what is granted by the patent statutes is 
not denied by any anti-monopoly statute 
(federal or state) and, conversely, what is 
denied by the latter is not granted by the 
former. 

Consider the vast scope of these systems 
of contracts. In the instant case there were 
40,000 of the patented machines in use sub- 
ject to the restriction; in the Dick case 
there were 11,000 similar contracts in force 
(1. c. 149 Fed. at 425); and in the Button 
Fastener case 49,000 (1. c. 7% Fed. at 301). 


Suppose a proceeding by either the fed- 
eral or a state government to have the con- 
tracts annulled as illegal restraints upon 
trade. In such proceeding the federal gov- 
ernment could not attack or question the 
validity of the patent, for that may only be 
done by a bill in equity on the single ground 
of fraud in its procurement (U. S. v. Am. 





Bell Tel. Co., 128 U. S. 315). The states 
are powerless to attack or question the va- 
lidity of a patent in any way or on any 
ground. 


But the patent right has only a prima 
facie validity. R. S. (U. S$.) Sec. 4920, 
enumerates 5 separate defenses pleadable 
in infringement suits, any one of which, if 
pleaded and proved, will not only defeat 
the action, but will destroy the patent. 
Walker on Patents (4th ed.) Sec. 441, 
enumerates 27 separate defenses pleadable 
in such actions, some of which, if sustained 
will overthrow the patent, and others of 
which will exonerate the defendant. These 
constitute both statutory and judicial rec- 
ognitions of the prima facie character of 
the patent right and also immunities which 
Congress and the courts have conferred 
upon the public against the existence of un- 
authorized and illegal monopolies. 


In such suit by the federal or a state 
government on behalf of the public to have 
these systems of contracts annulled, neither 
federal nor state courts would have juris- 
diction to question the validity of the pat- 
ents or to give effect to the statutory and 
judicial immunities mentioned. And for 
either court to uphold the contracts by as- 
suming the validity of the patents would be 
to “sport away” (Marbury v. Madison, i 
Cranch. at 156, the Chief Justice) those 
immunities. For “no right can be defeated 
in law, unless the party claiming it has 
himself an opportunity to support it” (Geor- 
gia v. Brailsford, 1790, 2 Dallas at 407, 
Mr. Justice Iredell). If the assumption 
were indulged one who owns a_ patent 
(which when properly tested may be found 
to be void) could override all limitations 
both federal and state, on the right to con- 
tract, combine or conspire in restraint of 
trade. 


This decision, then, reinvests the state 
courts with jurisdiction over contracts per- 
taining to patented articles. This is not 
new. In Bloomer v. McQuewan (1852) 1-t 
Howard at 550, Chief Justice Taney said: 
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“Contracts in relation to it (i. e., a patented 
machine) are regulated by the laws of the 
state, and are subject to state jurisdiction.” 
And in Keeler v. Folding Bed Co. (1894) 
157 U. S. at 666, the court said: “Whether 
a patentee may protect himself and his as- 
signee by special contracts brought home to 
the purchasers is not a question before us, 
and upon which we express no opinion. It 
is, however, obvious that such a question 
would arise as a question of contract, and 
not as one under the inherent meaning and 
effect of the patent laws.” 


“Stand ye in the ways and see, and ask 
for the old paths, where is the good way 
and walk therein.” (Jeremiah 6-16.) 

F. Y. G. 








NOTES OF IMPORTANT DECISIONS. 





CORPORATION ~— PROSPECTUS AND 
CHARTER NOT CORRESPONDING SUB- 
STANTIALLY.—In Collings v. Allen, 100 Atl. 
170, decided by New Jersey Supreme Court, it 
was held that, where a subscription contract 
was to a proposed corporation whose purpose 
was expresed to be “to acquire the automobile 
interests of a named corporation and the good 
will and assets of another, the proposed cor- 
poration to bear a certain name, the organiza- 
tion of a corporation under the said name to 
do a variety of things in the way of manufac- 
ture of automobiles and accessories and sup- 
plies, to carry on the business of mechanical 
engineers, to build and construct railroads,” 
etc., etc., was held not to conform to the sub- 
scription, and therefore not to bind subscribers. 


This contract as perceived was exceedingly 
indefinite in character. It mentioned no pur- 
pose except in a general way. It said nothing 
about capital stock and the number of shares 
therein, or their value. It was not said what 
was to be done with the interests to be ac- 
quired. It seemed to‘leave many things open 
to explanation as governed by understanding 
between the parties. It is not said what were 
the purposes of the corporation to be acquired. 
It is plainly implied, however, that the new 
corporation was to have all of the powers of 
the two old corporations and it would seem 





that more than these purposes were to be pro- 
vided for. 


Under these circumstances it appears that 
there was little on the face of the subscription 
contract to decide the case on the theory that 
the obligation of the subscribers was “express- 
ed within the four corners of the instrument 
which is the foundation of the present suit.” 


If the suit was on the subscription contract, 
as such it ought to have been dismissed for 
indefiniteness. If this could be cured by parol 
testimony, there was no occasion for the court 
to go into such long discussion as it did. 


The action being by the trustee of the cor- 
poration as a bankrupt, the court in answer 
to the argument of plaintiff that the sub- 
scriber was a quasi stockholder and having 
stood by without protest and permitted the or- 
ganizers to incorporate the bankrupt corpora- 
tion, it was then said in effect that the 
subscription contract and the corporation were 
too dissimilar for this conclusion to arise. Here 
we think was a question for the jury under 
the vague terms of the subscription contracts. 
Certainly if defendants had paid any part of 
the subscription they would have been held to 
have ratified the charter as setting forth the 
purposes. And, if facts could be shown equiv- 
alent to this fact as showing ratification, they 
ought to have been shown. But the case seems 
not to have been decided on lack of proof ac- 
cording to any principle of burden of proof. 


ESTOPPEL—RINGING OF CHURCH BELLS 
IN NEIGHBORHOOD TO WHICH ONE HAS 
REMOVED.—In Terhune v. Methodist Episco- 
pal Church of Mattawan, 100 Atl. 342, New Jer- 
sey Court of Chancery, it was said: “As com- 
plainant moved into his present residence some 
time after the bell had been installed and had 
been rung for years for ordinary church serv- 
ices, I do not find that he has shown his right 
to have defendants restrained from continuing 
the ringing of the bells for such purposes; but 
a decree will be advised that defendants be 
restrained from having the bell rung or struck 
for the purpose of announcing the hours.” 


The evidence showed that the hours were 
struck on this bell from 7 a. m. to 10 p. m., by 
an apparatus installed after plaintiff established 
his residence near the church. It was com- 
plained that the bell was annoying at all times 


and none of the family could retire before 10 p. 
m., and they were awakened with a start early 
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in the morning and to some houses it caused 
vibration and the noise echoed through. Gen- 
erally, it was testified, it was a disagreeably 
sounding bell. By some it was said the bell 
had a pleasant sound. There was no testimony 
to the effect that it was to be expected that on 
every day and Sunday, too, churches should 
ring bells every hour, or that there was any 
need for the ringing from a religious stand- 
point. 


It seems to us the injunction as granted was 
right and it is rather to be wondered that a 
church would insist upon the right to cause 
a nuisance of the character and kind shown in 
this case. 


It appears, too, that when the trustees were 
about to install the clock, which was the bell, 
plaintiff protested, amd the clock, which was 
arranged to strike each hour in the 24, was 
arranged so as to omit the hours from 10 p. m. 
to 7 a.m. Think of the added infliction that 
would have been! It would be like calling the 
community to prayers, more strictly than is 
the case with “Trappists” or other religious 
orders. A sinner in the midst of that com- 
munity might be deemed a negligible quantity, 
whose “rights no man is bound to respect,” to 
say nothing of the sick, for whom even silence 
in traffic is sometimes observed. 





COMMERCE — EMPLOYMENT WITHIN 
EMPLOYERS’ LIABILITY ACT.—Ever since 
the ruling in Pedersen v. Railway, 229 U. S. 
146, where a laborer carrying bolts to be used in 
repair of « bridge of a railroad engaged in 
interstate transportation was held to have a 
right of action under federal Employers’ Lia- 
bility Act, refinement has piled on to refine- 
ment. Afterwards came Minneapolis, etc., R. 
Co. v. Winters. 242 U. S. 353, rendered at the 
present term of the supreme court, which held 
that repairs on an engine used both in inter 
and intra state business was not like repairs 
on a bridge, and work thereon was not in inter- 
state commerce. 


Second Circuit Court of Appeals applies the 
Winters case to that of an employe working on 
an engine of an interstate carrier at the time 
in the shops of another interstate carrier. Cen- 
tral R. Co. v. Paslick, 239 Fed. 713. 


This application reduces probability to a min- 
imum. The car cannot be used locally, but 
must be used in an interstate way to get back 
home, and one would think that even returning 
empty would put it in interstate commerce. 





THE CONSTITUTION IS THE HIGH- 
ER LAW—AN ANSWER TO AR- 
TICLES WRITTEN BY HON. WAL- 
TER CLARK, OF THE NORTH 
CAROLINA SUPREME COURT. 





Honorable Walter Clark, of the North 
Carolina Supreme Court, has written sev- 
eral articles (which have been made public 
documents of the United States Senate), 
denying the authority of the United States 
Supreme Court to declare acts of Congress 
unconstitutional.1 The question has re- 
cently been and is now before the Senate 
of the United States, and the articles of 
Justice Clark are receiving a generous cir- 
culation. It is evident, from the docu- 
ments, that Justice Clark favors a govern- 
ment, not republican in form, but a 
democracy. Because of the very high posi- 
tion of Justice Clark, being the head of 
one of the great judicial bodies of the 
country, these articles will have very great 
weight with the public, and may be ex- 
pected to do the cause of Constitutional 
government great injury. 


The Justice builds his structure on erron- 
eous facts and history; fans the embers of 
prejudice until the castle is in flames, and 
then calls on the guests to save themselves 
by jumping from a tenth story window. 
He says that the delegates who drafted, 
and the people who adopted the Constitu- 
tion of the United States, did not know that 
the court would have authority to declare 
acts of Congress void, nor did they intend 
that the court have such authority; that 
the instrument itself fails to supply the 
authority. 


The corner stone of his structure has 
been condemned by every master-builder 
to whom it has been presented. He thus 
states it: “This is in accordance with the 
theory of our government, which is that 
the lawmaking body is one of restrictions: 


(1) Government by Judges; Some Myths of 
the Law; Some Defects in the Constitution of 
the United States; Back to the Constitution. 
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that is, that it represents the people and 
has all power that is not denied it by the 
organic law, whereas, the executive and 
judicial are grants of power and have no 
authority except that conferred by the Con- 
stitution. ‘This is the statement made by 
Black, and sums up correctly the analysis 
of our State and Federal Constitutions as 
they are written.”* This statement is prob- 
ably true as to the State Constitutions, but 
no basic error could be greater than the 
above statement that Congress “has all 
power that is not denied it by the organic 
law,” when applied to the Federal Constitu- 
tion. The states were thirteen years old 
when the Federal Government was born, 
and the states, or the people, created the 
Federal Government by delegating to it 
certain authority belonging to the state and 
its people, retaining in the state, and its 
people, all the remaining powers and au- 
thority which it then had. Nothing in the 
science of our government is more firmly 
established than that the United States is 
a government of delegated powers and au- 
thority—that we look to its Constitution to 
determine what the Congress can do; that 
the State Constitutions are a limitation 
upon authority, and the Legislature can 
enact all laws, except wherein it is forbid- 
den. It is because of the fact that the 
Federal Constitution is an instrument of 
delegation that it becomes necessary for 
the people to have a tribunal, other than 
the Congress, to protect the States, and 
the people, from the encroachments of 
Congress. 


“The powers not delegated to the United 
States by the Constitution, nor prohibited 
by it to the states, are reserved to the 
states respectively, or to the people.”* 


The Convention that drafted the Consti- 
tution met in 1787, and was in session for 
more than six months. Justice Clark de- 
votes much space to the Convention, and 
Says: 


(2) Back to the Constitution, page 3. 
(3) Tenth Amendment to U. S. Constitution. 





“Even in such a convention, thus com- 
posed and thus secluded from the influ- 
ence of public opinion, the persistent ef- 
fort to grant the judges such power was 
repeatedly and overwhelmingly denied. The 
proposition was made, as we now know, 
from Mr. Madison’s journal, that ‘the 
judges should pass upon the constitution- 
ality of acts of Congress.’ This was de- 
feated June 4, receiving the votes of only 
two states. It was renewed no less than 
three times, i. e., on June 6, July 21, and 
finally again, for the fourth time, on Au- 
gust 15, it was brought -forward, and 
though it had the powerful support of 
James Madison, afterwards President 
Madison, and James Wilson, afterwards a 
justice of the United States Supreme 
Court, the proposition at no time received 
the votes of more than three states. On 
this last occasion, August 15, Mr. Mercer 
thus summed up the thought of the Con- 
vention, as evidenced by its vote: ‘He dis- 
approved of the doctrine that the judges, 
as expositors of the Constitution, should 
have authority to declare a law void. He 
thought the laws ought to be well and cau- 
tiously made, and then to be incontrover- 
tible.’ ”’* 


4 


It is the intention of Justice Clark to 
say that the Convention voted on this 
question: “The judges should pass upon 
the constitutionality of the acts of Con- 
gress,” and he attempts to prove that Mr. 
Mercer expressed the thought of the Con- 
vention by quoting a part of the speech 
of Mr. Mercer, as reported in Mr. Madi- 
son’s journal of the proceedings of the 
Convention. I have examined three edi- 
tions of Madisou’s journal, and the Con- 
vention did not have this question before 
it on August 15th, nor on any other day. 


The Virginia delegation in the Conven- 
tion, by Gov. Randolph, presented a set of 
resolutions to the Convention, as a plan or 
basis for a Constitution. The eighth res- 
olution provided for a “Council on Re- 
vision” of the acts of Congress, composed 


(4) Government by Judges, page 9. 


(5) Documentary History of U. S. Constitu- 
tion, published by State Department, Vol. 3, 
Scott’s Madison’s Journal, and Elliot’s Debates, 
Vol. 5. 
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of the Executive and a convenient number 
of the Supreme Judiciary, and if this 
“Council on Revision” failed to agree with 
Congress on the policy of the proposed law, 
it then would become necessary for Con- 
gress to pass the same over the veto of the 
“Council on Revision” by a vote of 
Congress. This number was left blank, 
same to be filled in by a vote of the Con- 
vention. The debates of the Convention 
conclusively prove that the object of hav- 
ing this “Council on Revision” was to pass 
upon the policy of enacting the proposed 
law, and it was what we know to-day as 
the veto power of the President. This 
question was before the Convention sev- 
eral times, and each time practically in the 
same form. On August 15, the last time, 
Mr. Madison moved, “That all acts before 
they become laws should be submitted both 
to the Executive and Supreme Judiciary 
Departments, that if either of these should 
object two-thirds of each House, if both 
should object, three-fourths of each House 
should be necessary to overrule the objec- 
tions and give to the acts the force of 
law.”* This motion was seconded by Mr. 
Wilson. 





“Mr. Pinckney opposed the interference 
of the Judges in the Legislative business: 
It will involve them in parties, and give a 
previous tincture to their opinions.’” 


“Mr. Mercer heartily approved the mo- 
tion. It is an axiom that the Judiciary 
ought to be separate from the Legislative: 
but equally so that it ought to be independ- 
ent of that department. The true policy 
of the axiom is that the legislative usurpa- 
tion and oppression may be obviated. He 
disapproved of the doctrine that the Judges 
as expositors of the Constitution should 
have authority to declare a law void. He 
thought laws ought to be well and cau- 
tiously made, and then to be uncontroll- 
able” (incontrovertible) .* 


(6) The three editions of Madison’s Journal, 
Aug. 15, 1787. 

(7) Madison’s Journal, Aug. 15, Vol. 3, Doc. 
Hist. Con., 537. 


(8) Madison’s Journal, Aug. 15, Vol. 3, Doc. 
Hist. Con., 537. 





“Mr. Gerry: This motion comes to the 
same thing with what has been already 
negatived.’”® 

Mr. Mercer, who had only been in the 
Convention since August 6th, had evidently 
been informed as to the previous attitude 
of the delegates on the right of the Su- 
preme Court to declare laws of Congress 
unconstitutional, and he was opposed to 
this “doctrine,” and favored ‘the judges 
participating with the Executive in the veto 
power. But the Convention voted against 
the view of Mr. Mercer by a vote of eight 
states to three.*° Mr. Mercer was with 
the minority, and not the majority, as 
stated by Justice Clark, supra. 

“Mr. Dickenson was strongly impressed 
with the remark of Mr. Mercer as to the 
power of the Judges to set aside the law. 
He thought no such power ought to exist. 
He was at the same time at a loss What 
expedient to substitute.”** 


Thus we find Mr. Dickenson supporting 
the position of Mr. Mercer, but admitting 
that some plan, or “expedient” was neces- 
sary to hold the Congress in check. 
Delaware, the state of Mr. Dickenson, and 
Maryland, the state of Mr. Mercer, were 
of the three states that voted for the mo- 
tion. The question had been settled in the 
minds ,of the delegates, as evidenced by 
their former proceedings, and they refused 
to concur in the view of Mr. Mercer, and 
he did not express the “thought of the 
Convention, as evidenced by its vote.” 


The question was first before the Con- 
vention on June 4th, in this form: “Re- 
solved, that the Executive, and a conveni- 
ent number of the National Judiciary, 
ought to compose a Council of Revision,” 
being the first clause of Randolph’s eighth 
resolution.?? 


(9) Madison’s Journal, Aug. 15, Vol. 3, Doc. 
Hist. Con., 537. 

(10) Madison’s Journal, Aug. 15, Vol. 3, Doc. 
Hist. Con., 537. 

(11) Madison's Journal, Aug. 15, Vol. 33, Doc. 
Hist. Con., 538. 

(12) Madison’s Journal, June 4, Vol. 3, Doc. 
Hist. Con., 18, 54. 
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“Mr. Gerry doubts whether the Judiciary 
ought to form a part of it, as they will 
have a sufficient check against encroach- 
ments on their own department by their 
exposition of the laws, which involved a 
power of deciding on their Constitution- 
ality. In some states the judges had act- 
ually set aside laws as being against the 
Constitution. This was done too with 
general approbation. It was quite foreign 
from the nature of the office to make them 
judges of the policy of public measures. 
He moves to postpone clause in order to 
propose ‘that the National Executive shall 
have a right to negative any Legislative act 
which shall not be afterward passed by — 
parts of each branch of the National Legis- 
lature.’ ”2* 3, 


“Mr. King seconds the motion, observ- 
ing that the Judges ought to be able to ex- 
pound the law as it should come before 
them, free from the bias of having par- 
ticipated in its formation.‘* The Gerry 
motion carried and the question was not 
further considered until the 6th, when the 
question was the same as on the 4th. On 
the 6th, Mr. Madison said: “An asso- 
ciation of the judges in this revisionary 
function would both double the advantage, 
and diminish the danger. It would also 
enable the Judiciary department the better 
to defend itself against legislative en- 
croachments. ‘Two objections had been 
made—first, that the judges ought not to 
be subject to the bias which a participa- 
tion in the making of laws might give in 
the exposition of them; secondly, that the 
Judiciary department ought to be separate 
and distinct from the other great depart- 
ments. The first objection had some 
weight.”"®> He then goes on in explanation 
of these objections. Others spoke on the 
question, but the motion to join the Judi- 
ciary with the Executive in the veto power 
was defeated. 


(13) Madison’s Journal, June 4, Vol. 3, Doc. 
Hist. Con., 54. 


(14) Madison’s Journal, June 4, Vol. 3, Doc. 
Hist. Con., 56. 


(15) Madison's Journal, June 6, Vol. 3, Doc. 
Hist. Con., 77. 





The same question, upon motion by Mr. 
Wilson, was fully debated by the Conven- 
tion on July 21st. It is somewhat strange 
that Justice Clark thought best not to ad- 
vise the public of what was said in the de- 
bates on the 21st, and the other days when 
this question was being considered. He 
mentions a very small part of the speech 
of Mr. Mercer, on August 15th, and then 
brushes the question aside as being settled 
by his own statement, that the Convention 
did not intend that the court have this au- 
thority. Because of his high public posi- 
tion, the public is expected to consider the 
question as settled. On the 21st, Mr. Wil- 
son moved as an amendment to the tenth 
resolution, “that the Supreme National Ju- 
diciary should be associated with the Exec- 
utive in the revisionary power.” Mr. Wil- 
son said: “This proposition had been be- 
fore made and failed; but he was so con- 
firmed by reflection in the opinion of its 
utility that he thought it incumbent on him 
to make another effort. The judiciary 
ought to have an opportunity of remon- 
strating against projected encroachments 
on the people as well as on themselves. It 
had been said that the Judges, as exposi- 
tors of the laws, would have an opportunity 
of defending their constitutional rights. 
There was weight in this observation ; but 
this power of the Judges did not go far 
enough. Laws may be unjust, may be un- 
wise, may be dangerous, may be destruc- 
tive; and yet may not be so wnconstitu- 
tional as to justify the Judges in refusing 
to give them effect. Let them have a share 
in the revisionary power, and they will 
have an opportunity of taking notice of 
those characters of a law, and of counter- 
acting, by the weight of their opinions, the 
improper views of the Legislature.”’** 


“Mr. Gorham did not see the advantage 
of employing the judges in this way. As 
judges they are not to be presumed to pos- 
sess any peculiar knowledge of the mere 
policy of public measures. Nor can it be 


(16) Madison’s Journal, July 21, Vol. 3, Doc. 
Hist. Con., 390. 
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necessary as a security for their constitu- 
tional rights.’’** 


“Mr. Gerry did not expect to see this 
point, which had undergone full discussion, 
again revived. The object he conceived of 
the revisionary power was merely to se- 
cure the executive department against legis- 
lative encroachment. The executive, there- 
fore, who will best know and be ready 
to defend his rights, ought alone to have 
the defense of them.”** 


“Mr. Strong thought, with Mr. Gerry, 
that the power of making ought to be kept 
distinct from that of expounding the laws. 
No maxim was better established. The 
judges in exercising the function of ex- 
positors might be influenced by the part 
they had taken in passing the laws.”** 


“Mr. L. Martin considered the associa- 
tion of the judges with the executive as a 
dangerous innovation; as well as one that 
could not produce the particular advantage 
expected from it. A knowledge of man- 
kind, and of legislative affairs, cannot be 
presumed to belong in a higher degree to 
the judges than to the legislature. And as 
to the constitutionality of laws, that point 
will come before the judges in their official 
chaarcter. In this character they have a 
negative on the laws. Join them with the 
executive in the revision, and they will 
have a double negative.”*° 


“Colonel Mason observed that the de- 
fense of the executive was not the sole 
object of the revisionary power. He ex- 
pected even greater advantages from it. 
Notwithstanding the precaution taken in 
the constitution of the legislature, it would 
still so much resemble that of the individual 
states, that it must be expected frequently 
to pass unjust, pernicious laws. This re- 
straining power was therefore essentially 
necessary. It would have the effect, not 
only of hindering the final passage of such 
laws, but would discourage demagogues 
from attempting to get them passed. It 
has been said (by Mr. L. Martin), that if 
the judges were joined in this check on the 
laws, they would have a double negative, 
since in their expository capacity of judges 


(17) Madison’s Journal, July 21, Vol. 3, Doc. 
Hist. Con., 391. 

(18) Madison’s Journal, July 21, Vol. 3, Doc. 
Hist. Con., 392. 

(19) Madison’s Journal, July 21, Vol. 3, Doc. 
Hist. Con., 393. 

(20) Madison’s Journal, July 21, Vol. 3, Doc. 
Hist. Con., 395. 





they would have one negative. He would 
reply, that in this capacity they could im- 
pede, in one case only, the operation of the 
laws. They could declare an unconstitu- 
tional law void. But with regard to every 
law, however unjust, oppressive or per- 
nicious, that did not come plainly under 
this description, they would be under the 
necessity, as judges, to give it a free 
course. He wished the further use to be 
made of the judges of giving aid in pre- 
venting every improper law.”** 


“Mr. Rutledge thought the judges of all 
men the most unfit to be concerned in the 
Revisionary Council. The judges ought 
never to give their opinion on a law till it 
comes before them. He thought it equally 
unnecessary. The executive could advise 
with the officers of state, as of War, Fi- 
nance, etc., and avail himself of their infor- 
mation and opinions.”’** 


The motion of Mr. Wilson to join the Ju- 
diciary with the Executive as a Council of 
Revision failed, and it was left as the Con- 
vention had already decided, with the Ex- 
ecutive, whose title at that time had not 
been fixed by the Convention, but was aft- 
erwards termed “The President.” He re- 
tains this authority to-day, and it requires 
a two-thirds vote to pass the act over the 
veto of the President. From the above de- 
bate it will appear that it was generally 
considered by the Convention that under 
the Censtitution, the Supreme Court would 
have authority to declare void laws uncon- 
stitutional. Many of the speakers so de- 
clared, and in no instance was there a 
member who denied the right. It will be 
noticed from the debates, supra, that each 
speaker considered the Council on Revision 
only for the purpose of passing on the pol- 
icy, or advisability, of enacting the pro- 
posed law, and not as suggested by Justice 
Clark, supra. 


The mind of the Convention was express- 
ed incidentally on other occasions. It was 
urged in the Convention that Congress have 


(21) Madison’s Journal, July 21, Vol. 3, Doe. 
Hist. Con., 396. 

(22) Madison’s Journal, July 21, Vol. 3, Doc. 
Hist. Con., 399. 
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authority to negative any law of a State 
which might conflict with the Federal laws. 


“Mr. Sherman thought it unnecessary ; as 
the courts of the states would not consider 
as valid any law contravening the author- 
ity of the Union.”** 

On August 22nd, the question of ex post 
facto laws was before the Convention, and 
Mr. Williamson said: “Such a prohibitory 
clause is in the Constitution of North Caro- 
lina, and though it had been violated, it 
has done much good there, and may do 
good here, because the Judges can take hold 
of it.’”%@ And again on August 28th, we 
find: “Mr. Madison. Is not that already 
done by the prohibition of ex post facto 
laws, which will oblige the Judges to de- 
clare interferences null and void?”** 


So if Madison’s Journal, cited by Justice 
Clark, and the letters written by members 
of the Convention, are to be given their 
proper weight, there can be no doubt as 
to the intention of the Convention to con- 
fer, in the Constitution, authority upon the 
Supreme Court to declare void acts of Con- 
gress unconstitutional. When the history 
of the Constitution is studied step by step, 
we cannot doubt but that the language of 
the Constitution confers the authority. On 
August 26th the present section 2 of Article 
III, read: “The judicial Power shall ex- 
tend to all cases, in Law and Equity, aris- 
ing under the Laws of the United States, 
* * *” On August 27th, Dr. Johnson 
moved to insert the words ‘this Constitu- 
, tion and. the’ before the word ‘laws.’ ”*° 


“Mr. Madison doubted whether it was 
not going too far to extend the jurisdiction 
of the court generally to cases arising un- 
der the Constitution, and whether it ought 
not to be limited.to cases of a judiciary na- 


(23) Madison’s Journal, July 17, Vol. 3, Doc. 
Hist. Con., 351. 

(23a) Madison’s Journal, Aug. 22, Vol. 3, Doc. 
Hist. Con., 593. 

(24) Madison's Journal, Aug. 28, Vol. 3, Doe. 
Hist. Con., 631. 


(25) Madison's Journal, Aug. 27, Vol. 3, Doc. 
Hist. Con., 626. 





ture. The right of expounding the Con- 
stitution, in cases not of this nature, ought 
not to be given to that department.”*° 


“The motion of Dr. Johnson was agreed 
to nem. con., it being generally supposed, 
that the jurisdiction given was construc- 
tively limited to cases of a judiciary na- 
ture.”?? 


Section 2 of Article III, now reads: 
“The ‘judicial Power shall extend to all 
cases, in Law and Equity, arising under 
this Constitution, the Laws of the United 
States, * * *.” No one will doubt but 
that the Constitution is an instrument of 
greater authority than Congressional Acts, 
and Article VI, of the Constitution, where- 
in it says: “This Constitution, and the 
Laws of the United States which shall be 
made in pursuance thereof, * * *, shall 
be the supreme Law of the Land,” is con- 
clusive on this point. The judicial power 
extends to all cases arising under the Con- 
stitution and the laws of the United States, 
which shall be made in pursuance thereof— 
then, is it not necessary for the court, when 
the question is properly raised, to say 
whether or not the act of Congress is au- 
thorized by, or in “pursuance” of, the Con- 
stitution ? 


Justice Clark in each of his articles says 
that Jefferson, Jackson, and Lincoln, criti- 
cised the Supreme Court, intending, no 
doubt, to leave the impression that each of 
them questioned the authority of the Court 
to choose between the Constitution and the 
acts of Congress. Some of these men were 
on several sides of many questions—let 
them speak for themselves. Shortly after 
the election of Mr. Jefferson to the Presi- 
dency, the Legislature of Rhode Island pre- 
sented him with a congratulatory address 
soliciting an expression of his views on the 
Federal Constitution, and in his reply there- 
to Mr. Jefferson said: “The Constitution 
shall be administered by me according to 


(26) Madison’s Journal, Aug. 27, Vol. 3, Doc. 
Hist. Con., 626. 

(27) Madison’s Journal, Aug. 27, Vol. 3, Doc. 
Hist. Con., 626. 
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the safe and honest meaning contemplated 
by the plain understanding of the people at 
the time of its adoption—a meaning to be 
found in the explanations of those who ad- 
vocated, not those who opposed it. These 
explanations are preserved in the publica- 
tions of the time.”** 


What were the publications of the time? 
After the Convention had concluded its 
labors, the proposed Constitution was sub- 
mitted to the people of the State for adop- 
tion. Not to the Legislatures of the States, 
as suggested by Justice Clark, but to the 
people through their chosen delegates, for 
that purpose.”® In many of the States 
there was great opposition to the adoption 
of the Constitution, both by speeches and 
through the press. Its enemies raised every 
conceivable objection to its adoption. That 
the Congress had too much power ; that the 
President would become a King, and that 
too much authority had been given to the 
Federal Courts. The friends of the Con- 
stitution did not deny that great power had 
been given to the Courts, and that it would 
be the duty of the Supreme Court to de- 
clare void acts of Congress unconstitu- 
tional, but defended the same, both by pub- 
lic speeches and through the press. 


Hamilton, one of the most active mem- 
bers of the Constitutional Convention, and 
Madison, also a member of the Convention, 
known as the “father of the Constitution,” 
with John Jay, published a series of arti- 
cles under the name of “Publius” defending 
and expounding the meaning of the Consti- 
tution. These articles were copied by the 
press in most of the States where there 
was a contest, and were published in pam- 
phlet form and given very wide circula- 
tion, becoming known as the “Federalist.” 
Six of these articles are devoted to the ju- 
diciary, and they are most instructive. No 
doubt Mr. Jefferson had the Federalist in 
mind when he wrote to the Legislature of 


(28) Elliot’s Debates, Vol. 4, page 446. 
(29) Elliot’s Debates, Vol. 1, pages 319, 335, 
Article VII of Constitution. 





Rhode Island. In number LXXVIII, and 


everyone should read the entire paper, Mr. 


Hamilton said: 


“The complete independence of the courts 
of justice is peculiarly essential in a limited 
constitution. By a limited constitution I 
understand one which contains certain spec- 
ified exceptions to the legislative authority ; 
such, for instance, as that it shall pass no 
bills of attainder, no ex post facto laws, and 
the like. Limitations of this kind can be 
preserved in practice no other way than 
through the medium of the courts of jus- 
tice; whose duty it must be to declare all 
acts contrary to the manifest tenor of the 
Constitution void. Without this, all the 
reservations of particular rights or privi- 
leges would amount, to nothing. 

“Some preplexity respecting the rights of 
the courts to pronounce legislative acts 
void, because contrary to the Constitution, 
has arisen from an imagination that the 
doctrine would imply a superiority of the 
judiciary to the legislative power. It is 
urged that the authority which can declare 
the acts of another void must necessarily 
be superior to the one whose acts must be 
declared void. As this doctrine is of great 
importance in all the American constitu- 
tions, a brief discussion of the ground on 
which it rests cannot be unacceptable. 

“There is no position which depends on 
clearer principles than every act of dele- 
gated authority, contrary to the tenor of 
the commission under which it is exercised, 
is void. No legislative act, therefore, con- 
trary to the Constitution can be valid. To 
deny this would be to affirm that the dep- 
uty is greater than his principal; that the 
servant is above his master ; that the repre- 
sentatives of the people are superior to the 
people themselves ; that men acting by vir- 
tue of powers may do not only what their 
powers do not authorize, but what they 
forbid. 

“A constitution is, in fact, and must be 
regarded by the judges, as a fundamental 
law. It, therefore, belongs to them to ascer- 
tain its meaning, as well as the meaning of 
any particular act proceeding from the leg- 
islative body. If there should happen to be 
an irreconcilable variance between the 
two, that which has the superior obligation 
and validity ought, of course, to be pre- 
ferred; or, in other words, the constitution 
ought to be preferred to the statute, the in- 
tention of the people to the intention of 
their agents. 
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“Nor does this conclusion by any means 
suppose a superiority of the judicial to the 
legislative power. It only supposes that 
the power of the people is superior to both; 
and that where the will of the legislature, 
declared in its statutes, stands in opposition 
to that of the people, declared in the Con- 
stitution, the judges ought to be governed 
by the latter rather than the former. They 
ought to regulate their decisions by the fun- 
damental laws rather than by those which 
are not fundamental.” 


Can argument be more convincing than 
the above from Hamilton? John Marshall 
was one of the delegates to the Virginia 
Convention which adopted the Constitu- 
tion. The Constitution was most bitterly 
fought in that Convention. Patrick Henry 
with ‘all the force of his great eloquence led 
the fight against its adoption, and did not 
overlook the Supreme Court of the United 
States. In reply Mr. Marshall said in part: 
“These, sir, are the points of federal juris- 
diction to which he objects, with a few ex- 
ceptions. Let us examine each of them 
with a supposition“that the same impartial- 
ity will be observed there as in other courts, 
and then see if any mischief will result from 
them. With respect to its cognizance in all 
cases arising under the Constitution and the 
laws of the United States, he says that, the 
laws of the United States being paramount 
to the laws of the particular states, there 
is no case but what this will extend to. 
Has the Government of the United States 
power to make laws on every subject? 
Does he understand it so? Can they make 
laws affecting the mode of transferring 
property, or contracts, or claims, between 
citizens of the same state? Can they go 
beyond the delegated powers? If they 
were to make a law not warranted by any 
of the powers enumerated, it would be con- 
sidered by the judges as an infringement 
of the Constitution which they are to guard. 
They would not consider such a law as com- 
ing under their jurisdiction. They would 
declare it void.”*° 


(30) Elliot's Debates, Vol. 3, page 553. 





Patrick Henry, among other things, said: 


“When Congress, by virtue of this sweep- 

ing clause, will organize these courts, they 
cannot depart from the Constitution; and 
their laws in opposition to the Constitution 
would be void. If Congress, under the 
specious pretense of pursuing this clause, 
altered it, and prohibited appeals as to fact, 
the federal judges, if they spoke the senti- 
ments of independent men, would declare 
their prohibition nugatory and void.’ 


Wilson and others in Pennsylvania ; Ells- 
worth and Sherman in Connecticut, and 
delegates in all the Conventions where the 
question was raised, admitted that the Con- 
stitution gave the authority to the Supreme 
Court, and defended it. President Adams, 
knowing John Marshall’s avowedly strong 
views on the authority of the Court in this 
regard, appointed him in 1801 Chief Jus- 
tice of the Court, saying, “This is the 
greatest act of my administration.” Luther 
Martin, a delegate from Maryland to the 
Constitutional Convention, refused to sign 
the instrument, and wrote a letter to the 
people of Maryland, in which he called at- 
tention to the many things which he con- 
sidered defects in the new Constitution, 
and urged the people not to adopt it, had 
this to say of the Court: 

“Whether, therefore, any laws or regu- 
lations of the Congress, any acts of its 
president or other officers, are contrary to, 
or not warranted by, the Constitution, rests 
only with the judges who are appointed by 
Congress, to determine ; by whose determi- 
nation every state must be bound.’’? 

For several years after the adoption of 
the Constitution, there sat in Congress many 
of the men who had been active in the Con- 
stitutional Convention, and the debates of 
the early sessions of Congress throw much 
light on the meaning of the instrument. 
In the Senate in January, 1800, Mr. Mason 
said: 

“Tt will be found that the people, in form- 
ing their Constitution, meant to make the 
judges as independent of the legislature as 
of the executive; because the duties they 
have to perform call upon them to expound 


(31) 
(32) 


Elliot’s Debates, Vol. 3, pages 540, 541. 
Elliot’s Debates, Vol. 1, page 380. 
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not only the laws, but the Constitution also ; 
in which is involved the power of checking 
the legislature, in case it should pass any 
laws in violation of the Constitution. For 
this reason, it was more important that the 
judges in this country should be placed be- 
yond the control of the legislature, than in 
other countries, where no such power at- 
taches to them. 


“He knew that they might pass uncon- 
stitutional laws: and that the judges, sworn 
to support the Constitution, would refuse to 
carry them into effect; and he knew that 
the legislature might contend for the exe- 
cution of their statutes. Hence the neces- 
sity of placing the judges above the influ- 
ence of these passions; and for these rea- 
sons the Constitution had put them out of 
the power of the legislature.”** 


The celebrated “Virginia Resolutions” of 
1798, pronouncing certain Alien and Sedi- 
tion Laws unconstitutional, and calling on 
the other States to join Virginia in resist- 
ing them, received a cold shoulder from 
most of the States, and the reply of Rhode 
Island is somewhat typical of the answers 
received by Virginia: 

“In General Assembly, February, A. D. 
1799. 

“Certain resolutions of the legislature of 


Virginia, passed on 21st of December last, 
being communicated to this Assembly— 


“1. Resolved, That, in the opinion of this 
legislature, the second section of third ar- 
ticle of the Constitution of the United 
States, in these words, to-wit—‘The judicial 
power shall extend to all cases arising un- 
der the laws of the United States’—vests 
in the federal courts, exclusively, and in 
the Supreme Court of the United States, 
ultimately, the authority of deciding on the 
constitutionaJlity of any law of the Con- 
gress of the United States.”** 


It is generally known that Webster had 
no doubts as to the authority of the Court, 
and in the famous debate in the Senate in 
1830, between Mr. Webster and Mr. Hayne, 
with which most school boys are familiar, 
Mr. Hayne said: 


“But there is one point of view in which 


this matter presents itself to my mind with 


(33) 
(34) 


Elliot’s Debates, Vol. 4, page 442. 
Elliot’s Debates, Vol. 4, page 533. 





irresistible force. The Supreme Court, it 
is admitted, may nullify an act of Congress, 
by declaring it to be unconstitutional. Can 
Congress, after such a nullification, pro- 
ceed to enforce the law, even if they should 
differ in opinion from the court ?”’* 

Justice Clark says that Jackson had de- 
nied the authority of the Supreme Court 
in this respect. In November, 1832, South 
Carolina passed an Ordinance, touching the 
tariff laws of the United States, which, had 
the State been permitted to carry out, 
would have taken the State out of the 
Union. President Jackson issued a Procla- 
mation to the State, which had the desired 
effect, wherein he said: 

“If it should be said that public opinion 
is a sufficient check against the abuse of 
this power, it may be asked why it is not 
deemed a sufficient guard against the pas- 
sage of an unconstitutional act by Con- 
gress. There is, however, a restraint, in 
this last case, which makes the assumed 
power of a state more indefensible, and 
which does not exist in the other. There 
are two appeals from an unconstitutional 
act passed by Congress—one to the judi- 
ciary, the other to tthe people and the 
states.’’*° 

Lincoln exercised the right to criticize 
the Court, but he never denied the right of 
the Court to declare void acts unconstitu- 
tional. In a speech in Springfield, IIl., he 
said: - “We believe as much as Judge 
Douglas (perhaps more), in obedience to 
and respect for the judicial department of 
government. We think its decisions on 
constitutional questions, when fully settled, 
should control, not only the particular case 
decided, but the general policy of the coun- 
try, subject to be disturbed only by amend- 
ments to the Constitution as provided in 
that instrument itself. More than this 
would be revolution.”’*7 

History does not support, and for that 
reason I cannot agree with the statement 
that, “Judge Marshall recognized this in 
Marbury v. Madison, in which case in an 


(35) Elliot’s Debates, Vol. 4, page 514. 
(36) Elliot's Debates, Vol. 4, page 584. 
(37) Reply to Douglas, June 26, 1857 (Cen- 


tenary Edition of Lincoln’s Speeches). 
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‘ obiter opinion he had asserted the power 


to declare an act of Congress unconstitu- 
tional, for he wound up by refusing the 
logical result, the issuing of the mandamus 
sought, because Congress had not conferred 
jurisdiction upon the Supreme Court to 
issue it.”** Marbury v. Madison, as to the 
point in question, was in no sense of that 
word an “obiter” opinion, as it was a neces- 
sary part of the Court’s opinion. The peo- 
ple in the Constitution had established the 
original jurisdiction of the Supreme Court, 
but left it to Congress to regulate the appel- 
late jurisdiction. The Congress in 1789, 
among other things, attempted to confer 
original jurisdiction on the Court in man- 
damus. Upon the application of Marbury, 
the Court, under the act of 1789, granted 
the “rule” requiring the Secretary of State, 
Mr. Madison, to show cause why a man- 
damus should not issue compelling him to 
issue to Marbury his commission as a Jus- 
tice of the Peace in the District of Colum- 
bia. When the case came on for hearing 
before the Court its jurisdiction to issue 
the writ of mandamus was questioned. Ev- 
ery lawyer knows that the Court’s first duty 
was to decide that question, and the de- 
cision of that question could not be “obiter,”’ 
it being absolutely necessary. The Court 
said : 


“Congress cannot confer on this court 
any original jurisdiction. 

“When the Constitution and an act of 
Congress are in conflict, the Constitution 
must govern the case to which they both 
apply. 

“An act of Congress repugnant to the 
Constitution is not law. 


“To issue a writ of mandamus, requiring 
a Secretary of State to deliver a paper, 
would be an exercise of original jurisdic- 
tion not conferrable by Congress, and not 
conferred by the Constitution on _ this 
court.’’*° 


So instead of holding out for greater au- 
thority, the Court refused to accept of au- 


(38) 
14, 

(39) 
lon), 2. 


Some Defects in the Constitution, page 


Marshall's Constitutional Decisions (Dil- 





thority, which the people in their Constitu- 
tion had not conferred upon the Court. 
The writ of mandamus was refused, not be- 
cause “Congress had not conferred juris- 
diction,” but because Congress was acting 
without jurisdiction, as the people had al- 
ready acted when they adopted the Consti- 
tution. 

The Court may have used “obiter” on 
another question in this case, but, if so, its 
words will. sound very sweet to the readers 
of Mr. Clark. Keep in mind that it was 
the Secretary of State, a great Cabinet of- 
ficer, whose acts were in question in this 
case. The Court says: 


“The very essence of civil: liberty cer- 
tainly consists in the right of every indi- 
vidual to claim the protection of the laws 
whenever he receives an injury. One of 
the first duties of government is to afford 
that protection. In Great Britain the king 
himself is sued in the respectful form of a 
petition, but he never fails to comply with 
the judgment of his court. 

“The Government of the United States 
has been emphatically termed a government 
of laws, and not of men. It will certainly 
cease to deserve this high appellation if the 
laws furnish no remedy for the violation 
of a vested right. 

“Questions in their nature political, or 
which are by the Constitution and laws sub- 
mitted to the executive, can never be made 
in this court. 


“But if this be not such a question; if, 
so far from being an intrusion into the se- 
crets of the cabinet, it respects a paper 
which according to law is upon record, and 
to a copy of which the law gives a right on 
the payment of ten cents; if it be no inter- 
meddling with a subject over which the ex- 
ecutive can be considered as having exer- 
cised any control; what is there in the ex- 
alted station of the officer which shall bar 
a citizen from asserting in a court of jus- 
tice his legal rights, or shall forbid a court 
to listen to the claim, or to issue a man- 
damus directing the performance of a duty 
not depending on executive discretion, but 
on particular acts of Congress and the gen- 
eral principles of law? 

“Tf one of the heads of departments com- 
mits any illegal act, under color of his of- 
fice, by which an individual sustains an in- 
jury, it cannot be pretended that his office 
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alone exempts him from being sued in the 
ordinary mode of proceeding, and being 
ne to obey the judgment -of the 
aw. 

The court held that Marbury had a right 
of action against the Secretary of State to 
compel him to deliver his commission, but 
that he was in the wrong court, as the Con- 
stitution had not conferred original juris- 
diction on the Supreme Court to issue man- 
damus. 


Among the many criticisms of the Su- 
preme Court made by Justice Clark, he has 
this to say concerning the Fourteenth 
Amendment: 

“Aware of this defect, the court since the 
war has sought to found its jurisdiction to 
nullify legislative action upon the Four- 
teenth Amendment. It has been well said 
that that amendment, which was intended 
for the protection of the negro, had failed 
entirely in that purpose, but has become a 
very tower of strength to the great aggrega- 
tions of wealth. Not only no force can be 
justly given to the construction placed by 
the Supreme Court upon the Fourteenth 
Amendment, from the knowledge of the 
history of its adoption, but the words used 
cannot fairly be interpreted as they have 
been. ‘Due process of law’ means. the or- 
derly proceeding of the courts, and the 
‘equal protection of the laws’ was never in- 
tended to give to the Federal courts ir- 
reviewable supremacy over Congress and 
the president.”’*° 

That section of the Fourteenth Amend- 
ment, referred to by Mr. Clark, is an inhi- 
bition against the States, and confers no 
rights upon Congress, other than to enforce 
the inhibition: ‘No state shall make or en- 
force any law which shall abridge the priv- 
ileges or immunities of citizens of the 
United States; nor shall any State deprive 
any person of life, liberty, or property, 
without due process of law; nor deny to 
any person within its jurisdiction the equal 
protection of the laws.” Shortly after the 
Civil war, Congress passed laws which 
came before the Court, and the attorney for 
the United States contended that they were 
authorized by the Fourteenth Amendment. 


(40) Back to the Constitution (Clark), 11. 





: 


The Court held that the language of the 
acts did not bring them within the Four- 
teenth Amendment, and that the acts were 
repugnant to the Tenth Amendment, supra. 
I doubt if there can be found a single opin- 
ion by the Supreme Court that warrants 
the attack of Mr. Clark. The Court has 
consistently held that the Fourteenth 
Amendment applies only to the States, act- 
ing by their authorized agents, as the legis- 
lature, the courts, etc., and that it does not 
inhibit the citizens of a State, except where 
they represent and speak for the State. 


Many other statements of Mr. Clark are 
not supported by the facts, for instance, 
that the Income Tax law of 1894 was 
passed by “the lower house unanimously, 
and I believe there were only one or two 
votes against it in the Senate. The Presi- 
dent, who was a good lawyer, approved 
it,”*°@ and then it was declared unconsti- 
tutional by “five elderly lawyers, selected 
by influences naturally antagonistic to the 
laboring classes.”** The facts are, that the 
law passed the House, not unanimously, 
but by a vote of 204 for to 140 against it. 
In the Senate the vote was 39 for and 34 
against, with twelve members refusing to 
vote, and President Cleveland refused to 
approve -of the bill, and allowed it to be- 
come-a law by holding it for ten days.* 
It is more than likely that the ability of the 
minority who opposed the act, and of the 
“President, who was a good lawyer,” who 
refused to approve the same, was greater 
than the ability of those who “unanimously” 
passed the law. Read and study the lives 
of the “elderly lawyers” who compose the 
Supreme Court now, or at any time prior, 
and decide for yourself if there is any rea- 
son why they should be “antagonistic to the 
laboring classes.” Read the opinions of 
the Supreme Court for the past twenty 
years, and see if these “elderly lawyers” 
have not by “obiter” blazed the way for 


(40a) Government by Judges (Clark), 12. 
(41) Defects in Con. of U. S. (Clark), 13. 
(42) Senate Document 547, page 13, of 60th 


Congress, 2nd Session. 
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much of the progressive legislation during 
that period. Read the recent opinion of 
the Court on the Adamson law and you 
will be able to make a pretty good guess as 
to the character of railroad legislation we 
have a right to expect within a reasonably 
short period. 


The words of Lincoln in 1860 seem quite 
pertinent at this time. Senator Douglas, 
without going into the facts, declared to his 
people that his position on the question of 
slavery was the position of the “fathers.” 
Lincoln, in a speech in 1860 in Cooper 
Union, replied to the assertion of Douglas, 
as to the position of the “fathers,” using 
these words: 


“But he (Douglas) has no right to mis- 
lead others who have less access to history, 
and less leisure to study it, into false be- 
liefs that our fathers who framed the gov- 
ernment under which we live were of the 
same opinion—thus substituting falsehood 
and deception for truthful evidence and fair 
os Preston A. SHINN. 


Pawhuska, Oklahoma. 








INFANT—LIABILITY FOR TORT. 





BRUNHOELZL v. BRANDES. 





Supreme Court of New Jersey. March 7, 1917. 





100 Atl. 163. 





(Syllabus by the Court.) 





The liability of infants for their torts and 
their immunity from liability for their contracts 
cancel each other in so far as the gravamen of 
the tort and the breach of the contract have a 
common basis of fact; the rule being that an in- 
fant cannot be held liable for a tort that would 
in effect be the enforcement of his liability on 
his contract. 





Appeal from District Court of Paterson City. 

Action by Charles Brunhoelzl against John 
Brandes. From a judgment for plaintiff, de- 
fendant appeals. Reversed. 

This was an action in tort brought to re- 
cover damages for injury to the plaintiff’s auto- 





mobile resulting from the unskillful manner in 
which it was driven by the defendant, who was 
an infant. 


The amended state of demand set forth that 
the plaintiff at the request of the defendant 
lent to the latter an automobile for use on 
the evening of June 29, 1916, and that on that 
same evening the defendant reported to plain- 
tiff that the automobile had upset and was 
damaged. There was_-no testimony by the 
plaintiff as to the cause of the accident, which 
by the testimony of the defendant and those 
who were in the car with him, while possibly 
attributable to poor judgment or lack of cau- 
tion, was not occasioned by recklessness, wan- 
tonness, or gross negligence. At the close 
of the evidence the defendant’s attorney moved 
for a direction upon the ground that the de- 
fendant was an infant, and that the testimony 
showed merely a breach of his contract of bail- 
ment, which motion was denied. 


Argued November term, 1916, before GARRI- 
SON, PARKER and BERGEN, JJ. 


GARRISON, J. The appellant’s motion for 
judgment should have been granted. The gen- 
eral liability of infants for their torts does not 
take from them their special immunity from 
liability for their contracts; each rests upon a 
policy of the law. When these two policies 
come into conflict they cancel each other to 
the extent that they deal with the same sub- 
ject-matter. If this cancellation be complete, 
so that all that is claimed as the foundation of 
the infant’s tort is covered by the breach of his 
contract, nothing remains upon which to found 
an action of tort independently of the con- 
tract. The practical test therefore would seem 
to be not whether the tort arose out of or was 
connected with the infant’s contract, but wheth- 
er the infant can be held liable for such tort 
without in effect enforcing his liability on his 
contract. 


In the present case the promise of the infant 
as bailee was that he would exercise reasonable 
care in driving the borrowed car. If injury 
came to the car because of the failure of the 
bailee to exercise such care, he cannot be held 
liable therefore in tort without being in effect 
held liable for a breach of his promise. The 
facts that constitute the breach of such promise 
cancel all of the facts that constitute the al- 
leged tort, leaving nothing over and above the 
breach of the contract upon which to found an 
action. This result, which harmonizes the 
two policies of the law, cannot be frustrated by 
allowing a plaintiff to elect to sue in tort rather 
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than in contract, as he might do in the case 
of an adult where no similar policy was in- 
volved. 

This, in somewhat more extended form, was 
the ratio decidendi of a very early case in this 
state. Schenck v. Strong, 4 N. J. Law 97. 

The facts in that case were that the plaintiff 
had let the defendants have his riding chair 
(whatever that may be) to go a certain journey 
in consideration of which they agreed to em- 
ploy it for no different journey and to use it 
with moderation and care, notwithstanding 
which they did go a different journey and did 
carelessly and improperly break the chair in 
different parts. It being admitted that the de- 
fendants were infants, it was held that the 
plaintiff should have been non-suited. The 
opinion delivered by Chief Justice Kilpatrick 
goes much further than it is necessary for us 
to go in the present case, in which there was 
no departure from the stipulated use of the 
car, whereas in the decided case a different 
journey was taken. Without expressing any 
opinion upon this point, we consider the case 
an authority, as to the soundness of which 
upon the question involved we have no doubt. 


In the earlier English case of Jennings v. 
Rundall (8 Term Reports, p. 335), Lord Kenyon, 
C. J., and the other judges of the King’s Bench, 
laid down the rule that we are applying to 
the presen: case, an excellent statement of 
which, with ample citations, will be found in 
14 R. C. L., p. 261. 

The judgment of the Paterson district court 
is reversed, and, upon the facts stipulated in 
the agreed state of the case, judgment of no 
cause ‘of action is ordered to be entered. 


Note.—-7 ort by Infant Connected with or Re- 
lating to Centract—In Collins y. Gifford, 203 
N. Y. 465, 96 N. E. 721, 39 L. R. A. (N. S.) 262, 
Ann. Cas. 1913A 969, it is said that: “For his 
torts generally, where they have no basis in any 
contract relation, an infant is liable just as any 
other person would be” * * * but “if the action 
is substantially grounded in contract he is not 
liable,” citing among other cases, Gilson v. Spear, 
38 Vt. 311, 88 Am. Dec. 659; Lowery v. Cate, 
108 Tenn. 54, 64 S. W. 1068, 57 L. R. A. 673, 91 
Am, St. Rep. 744. In the Collins case he was 
not held liable for tort where he sold a horse 
warranted him to be “free from any and all 
diseases of every name and nature except a 
slight bruise on the eye, which the defendant 
said was caused by knocking against something 
in the stall.” This was not the fact as the 
infant knew, but the eye was permanently affected 
from disease appearing in recurring attacks. 
The court said: “There is no finding of any false 
or fraudulent representation made by defendant 
with intent to induce the plaintiff to purchase 
the horse. This essential element of an action 





for deceit is wanting.” Deceit, in a sale, is im- 
pliedly held to make an infant liable though it 
be connected with the making of a contract. Why 
was not this deceit? 

In Covault v. Nevitt, 157 Wis. 113, 146 N. W. 
1115, 51 L. R. A. (N. S.) 1092, Ann. Cas. 1916A, 
959, it seems much clearer for no liability, where 
a janitor in charge of a building belonging to an 
infant injured a pedestrian in opening a trap 
door on the sidewalk. The court said: “The 
cases cited by counsel for respondent where the 
personal tort of the infant was the basis of the 
cause of action rests upon a different principle 
Infants are, of course, liable for their personal 
torts, but here, upon the allegations of the com- 
plaint, the cause of action rests upon the doc- 
trine of respondeat superior; therefore the com- 
plaint states no cause of action.” But to enforce 
a doctrine of this kind to this sort of case hardly 
appears to subserve a public purpose. It was 
said in further support of the ruling that the 
services of a janitor for a building belonging to 
an infant are not necessaries, a contract for 
which will bind the infant. But the result of 
such a ruling as that is in final analysis against, 
and not promotive of, protection of an infant. 
He is: not as well able under that kind of rule 
to guard his interests as is an adult. 

Burns v. Smith, 29 Ind. App. 181, 64 N. E. 
94, 94 Am. St. Rep. 268, was a case where an 
infant employed a servant as one of a gang of 
laborers to assist in cutting logs and loading 
them into wagons. The servant was injured by 
the foreman giving a direction which caused a log 
to be loosed and he was struck. The infant was 
held not liable on the theory that she could not 
appoint an agent by a binding contract. This, 
like the Covault case, is not a ruling in general 
benefit for an infant. 

Patterson v. Kasper, 182 Mich. 281, 148 N. W. 
690, L. R. A. 1915A, 1221, shows an action in 
assumpsit against an infant and another to re- 
cover for the purchase price of a horse, where 
the contract had been rescinded. It was claimed 
for the infant that he could not be sued in action 
ex contractu, but the court held there was no 
reliance on the contract, but in repudiation of 
the contract and recovery was for fraud. As to 
the other adult defendant it was said no recovery 
could be had against him because though there 
were false representations he was not alleged to 
have received any of the money and this was 
not an action for fraud. This appears to us to be 
a technical ruling. 

In Lowery v. Cate, 108 Tenn. 54, 64 S. W. 
1068, 57 L. R. A. 673, 91 Am. St. Rep. 744, it was 
held that negligence by an infant in performance 
of a contract to thresh grain which caused the 
grain to be destroyed by fire, is based ultimately 
on contract and for it there is no recovery. This 
case goes very fully into a discussion of the 
authorities. It was said that to hold the infant 
liable “would deprive him of that shield of 
protection which in matters of contract the law 
has wisely placed before him. There also is a 
most elaborate note to this case found in 57 L: R. 
A. at page 673. 

But this technical rule ought to have some 
limitation besides mere infancy for its applica- 
tion. If the infant is too young to be employed 
in the doing of certain work or his immaturity 
is such as to amount to notice that he should be 
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warned, if employed, the rule ought to be en- 
forced. But, if he seems capable of managing his 
own affairs or has been emancipated by his 
parents, to interpose the infancy rule in his 
defense, carries also the inference, that he is not 
in as favorable a way to be admitted to employ- 
ment as an adult. 


For example, it is the English rule that though 
an infant practices deceit to induce a contract, he 
is not liable for his torts connected therewith. 
Grove v. Nevill, I Kehle 778. There are, how- 
ever, many American cases, cited in the note above 
referred to which repudiate this doctrine. 


It seems to us, that considering our modern 
conditions and the encouragement of infants, 
whether emancipated formally or not, in holding 
themselves out to manage affairs or to take on 
employment, there ought to be deemed a situation 
where the common law principle should to an 
extent be abated from. Right here, however it 
may be thought that, if the common law principle 
was applicable to our condition at any time, 
evolution in our affairs since then should be taken 
care of by statutory change of the common law 
rule. c.. 








ITEMS OF PROFESSIONAL 
INTEREST. 





G. JOHNSON—ONE OF AMERICA’S 
GREATEST LAWYERS. 


JOHN 





Some lawyers are illustrious because of po- 
litical achievements, others famous for being 
great orators, others notorious because of the 
enormous fees they are able to exact from 
corporation promoters eager to evade the law: 
but John G. Johnson, Philadelphia’s greatest 
lawyer, was honored and respected for his 
knowledge of the law and the practical appli- 
cation in courts of justice. 


His fame rested.on his achievements as a 
lawyer, nothing else. Personally, the writer 
regarded him as the greatest lawyer America 
ever produced and studied his life and char- 
acter with intense pleasure. But the editor 
of the Legal Intelligencer (Philadelphia) has 
so fully stated the excellence of Mr. Johnson’s 
character that we prefer to reproduce his beau- 
tiful tribute in these columns. Our worthy con- 
temporary says: 


“In the death of John G. Johnson, Esq., on 
the 14th inst., the community has lost one who 
has been recognized as the leader of the Phil- 
adelphia bar for nearly a generation, and for 
many years has held a unique position as a 
leader of the American bar, of whom Justice 
Mestrezat said: ‘He was the ablest lawyer in 





the country; his reputation was of interna- 
tional scope; Philadelphia has lost its most 
conspicuous public figure in the death of Mr. 
Johnson.’ ‘Rumors of waning powers,’ said 
Judge Thompson, of the United States District 
Court, ‘during the last decade were promptly 
dispelled when he took part in the argument 
or trial of a cause.’” 


“Mr. Johnson was born in Germantown, Phil- 
adelphia, in 1841; he graduated from the Cen- 
tral High School in 1858, having led his class 
through his course. He read law in the ‘of- 
fices of Benjamin and Murray Rush, Henry J. 
Williams and William F. Judson, and was ad- 
mitted to the bar February 7, 1863, having pass- 
ed the examination in the summer of 1862, 
before he was twenty-one years of age. Mr. 
Judson, with whom he became associated after 
his admission, died early in 1870, and Mr. John- 
son, though still in the twenties, was selected 
by the managers of the Pennsylvania Company 
for Insurance on Lives and Granting Annuities 
as general counsel in his place. Under ‘the 
system of conducting their business adopted by 
this company, their counsel was made special 
advisor of each estate held by them, and in 
this way he was brought in contact with those 
interested in the estate, and the company’s 
business indirectly brought him many clients. 
From this time he became a conspicuous fig- 
ure at the Philadelphia bar, and while still 
in early middle life was recognized as its lead- 
er. Mr. Johnson’s success was due primarily 
to surpassing ability and a singular faculty for 
hard work, which no one not possessed of his 
vigorous physical constitution could have en- 
dured without breaking down. 


“Of adventitious circumstances arising from 
wealth or influence he had none in his early 
life, of which a most interesting account is 
given in an article by F. F. Brightly, Esq., 
published in this issue of this journal. During 
the last fifteen or twenty years there have been 
few cases of the first rank in the Supreme 
Court of the United States in which he was not 
engaged on one side or the other. He defended 
the Sugar Trust, the American Tobacco Com- 
pany, the Standard Oil Company and the North- 
ern Securities merger before that court. He 
was also engaged in the recent litigation to test 
the constitutionality of the Adamson law. He 
held the unique distinction of having twice de- 
clined appointments to the Supreme Court of 
the United States, an honor which was ten- 
dered him by President Garfield and also by 
President Cleveland.. He was also requested 
to accept the position of Attorney-General of 
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the United States under President McKinley. 
He conceived that his primary duty was to his 
clients and that he could best serve the com- 
munity in performing the duties of a general 
practitioner. A corporation lawyer in the sense 
that he was owned or controlled by any cor- 
porate client, he most assuredly was not, al- 
though the most important corporations of the 
country sought his advice and retained him in 
their serious controversies. He was a highly 
trained lawyer, at home in any sort of a case, 
to whom the practice of his profession appeal- 
ed strongly from its public aspects. His serv- 
ices were to be obtained by those who needed 
them if their causes met with his approval and 
appealed to his sympathies, regardless of the 
prospect of pecuniary compensation, and he 
had the reputation of giving as much con- 
scientious care to a small matter as to a large. 
The only public position he ever consented to 
fill was that of membership upon the Fair- 
mount Park Commission of Philadelphia. As 
a member of the commission, he selected the 
pictures for the Wilstach collection and has 
been a very large contributor to the fund. 
While refusing public office, however, he per- 
formed much public work for the city of Phil- 
adelphia in an unostentatious way along the 
lines of his profession without compensation. 

“Mr. Johnson appears to have owed his suc- 
cess primarily to his marvelous faculty of get- 
ting directly to the heart of any problem, to the 
solution of which he directed his powers; to a 
singular clarity of statement in presenting the 
salient points of his case; and to an imagina- 
tion which, as the late Samuel Dickson said, 
enabled him to put himself in the skin of every 
witness and party in the controversy, and to 
read their motives with remarkable accuracy, 
a power to which was largely due his great 
ability as a cross-examiner. 

“Mr. Johnson’s relations with the courts, with 
his brethren at the bar and with his clients 
were most happily described in an article by 
John Cadwalader, Esq., published originally in 
the Pennsylvania Alumni Register of March, 
1915, shortly after the degree of LL.D. had been 
conferred upon him, both by Princeton Uni- 
versity and the University of Pennsylvania, 
from which we quote: 

“It would be impossible to give even an out- 
line of his important cases or their extent. 
His great strength before the courts has been 
realized by the whole bar. It has been owing 
not only to the cogency and vigorous power of 
accurate reasoning, but still more to the fact 
that the courts have felt absolute trust in the 
fidelity of his presentation of his cases. 





“*He adapts himself readily to the short time 
now allowed to counsel under the rules of 
court, as his power to see the crucial points 
in a case renders him willing to ignore the 
minor issues, and he thus spares the court 
much unnecessary labor. 

“ ‘Hig relation to the bar is no less unusual. 
No one has ever reached leadership so free 
from the jealousy of his brothers of the bar 
or who has possessed more thoroughly their 
respect and admiration. In his early days his 
position was a very difficult one. He was so 
much the junior of those who in any way 
shared leadership with him that it was embar- 
rassing for him to be a colleague. This, no 
doubt, led him to avoid having colleagues. They 
could rarely assist him, and he would often be 
obliged to leave the closing arguments to an- 
other simply because he was his senior, and 
he perferred to act alone. 

“Briefly stated, such as Mr. Johnson’s rela- 
tions to the bench and bar; but his relation to 
his clients is of far greater importance. He 
possesses from his extraordinarily large ex- 
perience not only the knowledge of the nature 
of general transactions between men and the 
law applicable to almost every conceivable 
question that can arise, but also the soundest 
judgment and capacity to advise those who 
apply to him. Common sense and wisdom in 
determining the best course to pursue are not 
always found even in the ablest lawyers, and 
when they are combined with the highest abil- 
ity and widest legal knowledge, the value of 
the counsel can hardly be overestimated. 

“‘Avoiding and preventing litigation is as 
important an attribute in a lawyer as the power 
to conduct it when it is imperative. Those 
capable of judging will admit that no one ex- 
cels Mr. Johnson in the possession of this com- 
bination of capacities.’ ” 








BOOK REVIEW 





HEALY’S MENTAL CONFLICTS AND 
MISCONDUCT. 





How far we have got away from the old ideas 
of revenge and retribution in the enforcement 
of the criminal law, especially in the case of 
juvenile offenders, is illustrated by the volume 
which is the subject of this review. The au- 
thor, William Healy, is Director of the famous 
Psychopathic Institute operated in connection 
with the Juvenile Court, Chicago. This school 
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was started five years ago through the generous 
endowment of Mrs. W. F. Dammer. 


Mr. Healy is one of the many modern stu- 
dents of criminology who are studying condi- 
tions, rather than offenses. He proceeds on the 
theory that crime is in most cases the involun- 
tary reflex action of the will in response to 
certain physiological or mental impuises wholly 
unrelated to the crime itself. 


It must be admitted that this theory seems 
to be abundantly proven in the case after case 
cited in this book, and carefully analyzed by 
the author. Boys and girls from 10 to 16 years 
of age constitute the material being investi- 
gated. In hundreds of cases examined and 
analyzed it was found that the repression of 
sex impulses, sometimes wholly indistinct and 
undefined, has led to mental conflicts, the in- 
tensity of which drove the boy or girl to steal- 
ing, lying, vicious assaults, and other crimes. 
Over and over again the confession would be 
made that just before the irresistible impulse 
to steal would take hold of the boy or girl, there 
had been an intense struggle with sex im- 
pulses or imagery. 


The author shows that punishment, corporal 
or verbal, in many cases only aggravated the 
abnormal mental condition created by the con- 
flict thus engendered. The author wisely sug- 
gests that the attitude of juvenile court judges 
in giving favorable regard to investigations of 
this character have, in not a few cases, effected 
permanent “cures” of many delinquent children 
by changing the mental stimuli of the child in 
accordance with the needs disclosed by the 
investigation. 


One thing will appeal to the reader as he 
reads between the lines. He becomes quite 
eonvinced that improper mental stimuli in sex 
matters coming to a child before 14 years of 
. age, even in the shape of medical or scientific 
instruction, is most likely to create an un- 
favorable reaction. 


Studies of this character are a valuable con- 
tribution to criminology, and even those who 
administer the criminal law, whether as judges 
or prosecuting attorneys, are no longer so 
prejudiced in favor of inflicting retribution upon 
the criminal that they are unwilling to give 
more than a passing thought to his possible 
redemption, especially in the cases of first 
offenders. 


Printed in one volume of 330 pages and pub- 
lished by Little, Brown & Co., Boston, Mass. 
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HUMOR OF THE LAW. 


She—“I don’t believe any man can have a 
real attachment for anyone but himself.” 
He—“Oh, yes; a sheriff can.” 


“Dad, what is meant by bankruptcy?” 

“Bankruptcy, son, is when you put your 
money in your hip pocket, and let your cred- 
itors take your coat.”—Rochester Evening 
Times. 


The leading lawyer of a great company ‘im 
troduced the president of the road to a well- 
known clergyman. Ps : 

“Doctor,” said the lawyer, jocosely, after the 
introduction, “I thought it might be possible 
for you to give Mr. a pass to heaven.” 

“Oh, no,” was the instant reply of. the min- 
ister. “That wouldn’t do, you know. It would 
be a shame to separate him from his counsel!” 


“Just before you lost consciousness, what 
did you see?” asked the lawyer who was con- 
ducting a suit for damages against an automo- 
bilist. 

“Why,” replied the thoughtless client, who 
claimed to have been run over, “I saw the pret~ 
tiest woman I ever laid my eyes on,” 


“You did, eh?” snarled the lawyer, quite los- 
ing his temper. Then he sat down. Leaning 
over to his client, he hissed: “How did you 
expect me to win this case when you make 
an admission like that?” 

“What have I done?” asked the client. 

“You have as good as confessed that for the 
time being you were non compos mentis.” 


A young Concord lawyer had a foreign client 
in police court the other day. It looked rather 
black for the foreigner, and the Concord man 
fairly outdid himself in trying to convince the 
magistrate that his client was innocent. . 

The lawyer dwelt on the other’s ignorance 
of American customs, his straight-fordward 
story and enough other details to extend the 
talk fully fifteen minutes. His client was ac- 
quitted. 

In congratulating the freed man the lawyer 
held out his hand in an absent, though rather 
suggestive manner. The client grasped it 
warmly. 

“Dot was a fine noise you make,” he said. 
“Thanks. Goo’by.”—Concord (N. H.) Monitor. 








354 





No. 19 





WEEKLY DIGEST 
Weekly Digest ef ALLthe Important Opinions 


ef ALL the State and Territorial Courts of 
Last Resert and ef ALL the Federal Courts. 


Copy of Opinion in any case referred to in this digest may be 


procured by sending 25 cents tous or to the West Pub. Co. St. 
Paul, Minn. , 























































































Alab 67 
California............ . 39, 45, 99 
Colorado ... 4 
Connecticut ..... 70, 79, 80 
NARS OEE keen RS: 3, 28, 33, 57, 81, 85 
Lllinois 7, 41, 47, 78 
Indiana 100 
Iowa ...54 
Kansas 29, 52, 72 
Kentucky. 37, 83, 86, 93 
Louisi 63, 65, 69. 73 
Maine _.. 2. 75 
Maryland 90, 91. 97 
Massachusetts 15, 46, 56, 74 
Mississippi 1, 5, 34, 42, 84 
DE EE SS Oe Dae Re Re OS, 30, 61, 89 
Nebraska 17 
New Jersey 18 
New York 8, 22, 23, 59, 64, 76 
North Carolina 21, 71 
North Dakota 24, 58, 88 
LE eA SEE rem cose 9, 19, 96 
Pennsylvania 66, 82, 87, $8 
Rhode Island.................... 35, 94 
South Dakota -16 
WE cchdnicinistnipheineniigehennninatensseccestenton 27, 48, 49, 52, 62 
oe te ee I ancien 6, 11, 14, 20, 51 
United States D. C. aseeceeeeshO, 12, 13, 44 
United States S, C.... anceceeesestD, 26, 31, 32, 36, 92 
I lintel sncssaiencnpesiensunsceiniganaeastpaaad 60, 68, 95 
Washington 55, 77 
West Virginia.........................................40, 43, 50 
Wyoming 2 





1. Adverse Possession—Burden of Proof.— 
Where defendant in ejectment elected to plead 
her ten-year adverse holding next preceding the 
filing of suit, not having alleged any other prri- 
od during which there was any adverse ros- 
session, she was bound to make her case as 
alleged in her plea.—Lovejoy v. McKibben, Miss., 
74 So. 281. 

2.——-Occupancy.— Where plaintiff's 
cessor in title by mistake occupied land not cov- 
ered by his deed, not intending to claim title to 
land not covered by the deed, his possession was 
not adverse, and could not be joined to an ad- 
verse holding by plaintiffs to give them title by 
adverse possession.—Borneman Vv. Milliken, Me., 
100 Atl. 5. 

3. Prescription—Where a name testament- 
ary trustee for life tenant and remainderman 
fails to accept trust, prescription does not run 
during vacancy in favor of one in possession of 
trust property as against remaindermen u2til 
life tenant’s death; Civ. Code 1910, § 4175, re- 
lating to prescription against estates, not apply- 
ing to trust estates.—Ayer v. Chapman, 91 S E. 
548. 

4.——-Statute Limitations—-The payment of 
taxes by a party out of possession, who took a 
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receipt stating that the taxes were received 
from the party in possession by the payer, does 
not interrupt the running of the seven-year 
statute of limitations.—Galligan v. Thomas S. 
Hayden Realty Co., Colo., 163 Pac. 295. 


5. Banks and Banking—Defective Check.—A 
bank, remitting for a draft sent it for collec- 
tion upon receiving in payment a defectively 
signed check on another bank which failed be- 
fore the defect was corrected, cannot recover 
from drawer of the draft, although the negli- 
gent signer of the check was the drawer’s 
agent, making a final accounting.—Parodi v. 
State Savings Bank of Jackson, Miss., 74 So. 
280. 


6. Extension of Notes.—Where bank re- 
ceived notes for collection only, it was without 
authority to extend maturity of notes or sell 
them, in absence of express authority.—Peorle’s 
Bank of Plaquemine v. Erwin, U. S.C. C. A., 238 
Fed, 791. 


7. Non-Resident Director. — Stockholder’s 
bill to recover from director of national bank 
amounts lost by speculations of president which 
merely alleged inattention of such director, who 
was a non-resident, but failed to show that the 
loss resulted from his inattention or absence 
from meetings, is insufficient.—Wallach v. Bil- 
lings, Ill., 115 N.-E. 382. 

8. Regulation.—Under Banking Law au- 
thorizing State Superintendent of Banks to take 
possession of and liquidate assets of banks, in 
exercise of such duties superintendent is sub- 











ject to discretion of court.—In re Union Bank 


of Brooklyn, N. Y., 163 N. Y. Supp. 485. 
9.——_Unpaid Subscription.—In action by the 
superintendent of banks, in behalf of creditors 
of insolvent bank, for purchase price of stock, 
liability of defendant is for agreed price, and is 
absolute. as distinguished from provisional lia- 
bility-of subscriber for his unpaid subscription. 
—Sargent v. Waterbury, Ore., 163 Pac. 416. 

10.. Bankruptey—Corporation. — Where cor- 
poration became bankrupt, although stock sub- 
scriptions to a considerable amount were unyaid, 
trustee in bankruptcy may sue subscribers who 
numbered about 3,000, many of whom were in- 
solvent; collection of subscriptions from solvent 
stockholders being necessary to discharge cor- 
porate liabilities Kelley v. Aarons, U. 8S. D. C., 
238 Fed. 996. 

11. False Pretenses.—Though fraud other 
than by false representations may be actionable, 
it is only fraud by obtaining’ property by false 
pretenses or false representations which pre- 
vents the release of a bankrupt from his prov- 
able debts under Bankruptcy Act July 1, 1898, 
§ 17a (2), as amended by Act Feb. 5, 1903, § 5.— 
Zimmern v. Blount, U. S. C. C, A., 238 Fed. 740. 

12. Partnership.—Where one partner uses 
firm property to pay his individual debts without 
the consent of his partner, the latter can recover 
the property, and his right to do so is one which 
passes to the firm’s trustee in bankruptcy.— 
Ryan v. Cavanagh, U. S. D. C., 238 Fed, 604. 

13. Practice.—The bondsmen are liable 
under Bankr. Act July 1, 1898, § 3e, only for 
damages incident to the taking and withholding 
of property, not the costs and expenses incident 
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to resisting the petition taxable under General 
Orders in Bankruptcy, rule 34 (89 Fed. xiii, 32 
Cc. C. A. xiii), and Rev, St. § 834 (Comp. St. 1913, 
§ 1378).—-In re J. Ito Terusaki, U. S. D. C., 238 
Fed. 934. 


14. Preference.—The bond on which a sale 
of assets of N, a corporation, by its receiver in 
bankruptcy, was allowed, conditioned that the 
buyer pay H such sum as he may be entitled 
in law to receive out of the amount received by 
the receiver, held to require payment of all, and 
not a proportionate part of H’s claim, the assets 
exceeding it and other preferred claims.—Baker 
Motor Vehicle Co. v. Hunter, U. S. C. C. A., 238 
Fed. 894, 


15. Bills and Notes—Accommodation Indors- 
er.—Under Negotiable Instruments Law, §§ 46, 
101, making an accommodation indorser liable, 
although the holder knew him to be such, and 
giving the holder immediate recourse against 
the indorser upon non-payment, the payee may 
sue an accommodation indorser before realizing 
on security obtained from the maker.—wMiller v. 
Levitt, Mass., 115 N. E, 431. 


16. Certification of Check.—“Payment” of 
a check is not “acceptance” thereof, defined by 
Negotiable Instruments Act, § 131, within § 186, 
declaring effect of acceptance or certification of 
check, and specifying that indorsers are thereby 
discharged.—First Nat. Bank v. Brule Nat. Bank 
of Chamberlain, S. D.. 161 N. W. 616. 


1%. Inquiry.—Check issued by agent in pay- 
ment for cream purchased at unauthorized figure 
bearing on face statement that it was not good 
for more than $15, through which line had been 
drawn, was sufficient to place purchaser upon 
inquiry as to the change, so that he was not 
holder in due course.—W. W. Marshall & Co. v. 
Kirschbraun & Sons, Neb., 161 N. W. 577. 














18. Notice of Dishonor.—Where note was 
presented for payment, which was refused, and 
notice of dishonor was duly mailed last indorser, 
latter’s testimony that he did not receive notice 
did not affect his liability to bank which held 
note.—Battery Park Bank v. Ramsay, N. J., 100 
Atl. 51. 


19. Warranty.—Where notes were given 
for goods sold under warranty, warranty was 
broken, and notes were transferred with notice 
to transferee of fact, such matters could be 
urged in bar of the transferee’s suit on the 





@rotes, and did not need to be pleaded in abate- 





waahkd 


ment.—Clarinda Trust & Savings Bank v. Doty, 
Ore., 163 Pac. 418. 


20. Carriers of Goods—Estoppel.—aA carrier 
held bound by its election to collect freight 
charges from the consignee, and not entitled to 
sue the consignor for the portion which it failed 
to collect through mistake.—Yazoo & M. V. R. 
Co. v, Zemurray, U. S. C. C. A., 238 Fed. 789. 


21, Notify Order.—So long as goods remain 
the property of the shipper under a consign- 
ment to himself “order notify,” he may counter- 
mand any directions given as to their consign- 
ment, and may at any time during transit re- 
quire their redelivery to himself.—W. L. Hall 
& Co. v. Norfolk Southern R. Co., N. C., 91 S, E. 
607. 











22. Perishable Freight. — If perishable 
goods are in good condition when received by 
carrier, but in bad order when delivered, the 
burden is upon the carrier to show affirmatively 
that it used reasonable care under all the cir- 
cumstances.—Fish v. Seaboard Air Line Ry., N. 
Y., 163 N. Y. Supp. 439. 


23. Carriers of Passengers—Street Railway. 
—Where a street railroad passenger was re- 
fused a transfer, sued for a penalty under spe- 
cific act, he could not recover damages for the 
refusal under an agreement for the issuance of 
transfer.—Oatman v. International Ry. Co., N. 
Y., 163 N. Y. Supp. 495. 


24. Chattel Mortgages—Assignment.—Comp. 
Laws 1913, § 6706, relating to mortgages on 
property not yet acquired or not yet in existence, 
does not apply to an assignment of rights under 
an existing contract, nor prevent the making of 
a contract for threshing for the benefit of a 
third party.—International Harvester Co. of 
America v. Hanson, N. D., 161 N. W. 608. 


25. Commeree—Employes.—A night watch- 
man, injured while guarding tools and material 
for the erection of a depot, held not engaged 
in interstate commerce, within the federal Em- 
ployers’ Liability Act of April 22, 1908, though 
such depot was intended to be used in interstate 
commerce.—New York Cent. R. Co. v. White, U. 
Ss. S. C., 37 S. Ct. 247. 


26. Employes.—An employe of an inter- 
state railway company at work in the cutting 
of a tunnel was not engaged in interstate com- 
merce, within the federal Employers’ Liability 
Act of April 22, 1908,~as the tunnel was not in 
actual use in interstate commerce.—Raymond v® 
Chicago, M. & St. P. R. Co., U. S. S. C., 37 S. Ct. 
268. 





27. Employes.—Where plaintiff brakeman 


was assisting in placing coal car upon elevated 
tracks leading to employer’s coal chutes when 
injured, he was then engaged in interstate com- 
merce, and his action was one triable under the 
federal Employers’ Liability Act.—Chicago, R. I. 
& G. Ry. Co. v. De Bord, Tex., 192 S. W. 767. 


28. Intoxicating Liquor.—The prohibitory 
laws (Laws Ex. Sess. 1915, pp. 77, 90), regulating 
manufacture, sale, keeping, etc., of intoxicating 
liquors and their transportation, etc., are not 
unconstitutional as hindering, impeding or in- 
terfering with power of Congress under Const. 
U. S. art. 1, § 8, pars. 1-3, regulating interstate 
commerce.—Delaney v. Plunkett, Ga., 91 S. E. 
561. 


29. Intoxicating Liquors.—Ordinance regu- 
lating transportation of intoxicating liquors for 
legal purposes and prohibiting such transporta- 
tion for illegal purposes is not an unlawful reg- 
ulation of interstate commerce, since under 
Webb-Kenyon Act there is no interstate com- 
merce in intoxicating liquors except as law of 
state may recognize legality of sale or trans- 
portation.—Kansas City v. Jordan, Kan., 163 
Pac. 188. 

30. White Slave Act.—An attempted trans- 
portation, completed before transportation was 
commenced, of a female to another state for 
immoral purposes is intrastate commerce, not 
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within purview of the Mann Act, and therefore 
punishable by the Donlan Act (Laws 1911, c. 
1).—State v. Reed, Mont., 163 Pac. 477. 


31. Workmen’s Compensation Act. — The 
operation of a state Workmen’s Compensation 
Act is not prevented merely because a railway 
employe is in a general sense engaged in inter- 
state commerce.—Raymond v. Chicago, M. & 
St. P. R. Co, U. S. S. C.. 37 S& Ct. 268. 


32. Constitutional Law—Compulsory Insur- 
ance.—The constitutionality of the compulsory 
insurance provisions of Iowa elective Work- 
men’s Compensation Act, § 42, will not be con- 
sidered by the federal supreme court at the 
instance of an employer not accepting the act, 
where the highest state court has held that 
an employer not accepting is not compelled to 
insure.—Hawkins v. Bleakly, U. S. Sup., 37 S. 
Ct. 255. 


33. Intoxicating Liquor.—Act Nov, 17, 1915 
(Laws Ex. Sess. 1915, p. 88, § 20), abolishing 
property rights in prohibited liquors, and de- 
claring that they may be seized, condemned, and 
destroyed upon order of court having jurisdic- 
tion, is not unconstitutional as not providing 
opportunity for a hearing.—Delaney v. Plunkett, 
Ga., 91 S. E. 561. 


34. License Tax.—The exception of mer- 
chants paying a tax on their coffins from the 
license tax imposed by Laws 1916, c. 90, on deal- 
ers in coffins doing an undertaking business is 
void because denying equal protection of the 
laws to persons not merchants.—Johnston v. 
Long Furniture Co., Miss., 74 So. 283. 


35. Person Affected—One who does not 
claim to be qualified to pass an examination by 
the state board of health cannot question the 
constitutionality of Gen. Laws 1909, c. 1913, § 3, 
on the ground that its requirement that appli- 
eants for examination be graduates of medical 
schools excludes persons qualified in other re- 
spects to pass an examination.—State v. Heffer- 
man, R. L, 100 Atl. 55. 


36. Workmen’s Compensation Act.—The ex- 
clusion of farm laborers and domestic servants 
from the New York Workmen’s Compensation 
Act does not render the act violative of the 
Fourteenth Amendment, as denying equal pro- 
tection.—_New York Cent. R. Co. v. White, U. S. 
Sup. 37 S. Ct. 247. 


37. Contracts—Consideration.—A -promise of 
a third party to pay the driver of a race horse 
a specified amount if he could win the race, 
where driver is already legally bound to drive 
under contract with master, is without consid- 
eration.—McDevitt v. Stokes, Ky., 192 S. W. 681. 


38. Corporations—Attorney.—That services by 
attorney in negotiating sale of leasehold for 
corporation were performed under appointment 
as member of committee, or that he was a 
stockholder and assistant secretary, do not in- 
validate his right to compensation.—Hjorth Oil 
Co. v. Curtis, Wyo., 163 Pac. 362. 


39. Deseent and Distribution—Children.—The 
word “children” and “lawful issue,” when found 
in statutes of succession, are not to be confined 
to their strict common law signification.—Wolf 
v. Gall, Cal., 163 Pac. 346. 





40. Easement—Drain Pipe.—An apparent 
easement need not be actually visible, but it is 
enough that facts and circumstances fairly con- 


strued will disclose it, as in case of drain pipe ,, 


under surface in which water is*conducted from 
roof.—Miller v. Skaggs, W. Va., 91 S. E. 536. 


41. Emi tD i Ordinance.—Where city 
condemning land for viaduct agreed with owner 
that he might use the surface of ground, it was 
not necessary that the ordinance set out par- 
ticular right sought to be acquired.—City of 
Chicago v. Lord, Ill, 115 N. E. 397. 


42. Sea Wall.—Where city to protect itself 
from floods desires to construct sea wall, it may 
condemn property for such purpose, and bond 
issue therefor cannot be attacked on ground 
that such wall would have to be constructed on 
private property.—Sick v. City of Bay St. Louis, 
Miss., 74 So. 272. 


43. Estoppel—Prospective Inheritance. — A 
warranty deed purporting to convey lands to 
which the grantor has only a prospective in- 
heritance and to which he never becomes en- 
titled because of his death within his ancestor’s 
lifetime does not estop his children from assert- 
ing title as heirs of their grandparents.—French 
v. MeMillion, W. Va., 91 S. E. 538. 


44. Fraud—Opinion.—A fraudulent statement 
of the market value of stock which has an as- 
certainable value is a statement of a fact, and 
not a mere expression of opinon. Zimmern v. 
Blount, U. S. C. C. A., 238 Fed. 740. 


45. Fraudulent ‘Conveyances—Bulk Sales 
Statute—Where defendant who received a bill 
of sale for personal property was already in 
possession of the property as the transferor’s 
agent, Civ. Code, § 3440, declaring that trans- 
fers of property not accompanied by immediate 
delivery, ete., are deemed fraudulent, has no 
application.—Ellis v. Funk, Cal., 163 Pac. 332. 


46. Gifts—Causa Mortis—To constitute a 
good gift causa mortis it is not necessary to 
show that death resulted from the very disease 
apprehended.—Stevens v. Provident Inst. for 
Savings, Mass., 115 N. E. 404. 


47. Highways—Abandonment.—A public high- 
way may be abandoned, but the public rights 
cannot be divested by mere nonuser, and there 
must not only be cessation of control, but ob- 
struction by a private person acquiesced in by 
the public authorities.—City of Chicago v. Lord, 
Ill., 115 N. E. 397. 


48. Assumption of Liability—A contract 
for construction of a road providing that con- 
tractor assume liability for all accidents accru- 
ing by reason of negligence of himself or em- 
ployes, during prosecution of work, did not cover 
an injury received after work was completed, 
because of a defect in road as completed by one 
not a party to the contract.—Cummens v. Owen 
Bros. Const. Co., Tex., 192 S. W. 792. 


49. Notice.—A telephone company held 
liable for injury to a traveler on a road through 
its wire being too low, though lowered by a 
third person, it not having remedied it in a 
reasonable time after notice.—Texarkana Tele- 
phone Co. v. Burge, Tex., 192 S. W. 807. 
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50. Husband and Wife—Duress.—In an action Ca 


on bond executed to wife by husband, a plea of 
duress founded upon an arrest in a lawful pro- 
ceeding is insufficient, where it does not aver 
that proceeding was instituted without just 
cause, or that, if founded upon just cause, it 
was prosecuted for ulterior or improper pur- 
pose.—Bolyard v. Bolyard, W. Va., 91 S. E. 529. 

51. Injunction—Labor Strike—Striking em- 
ployes cannot be enjoined from picketing the 
employer’s plant, or from attempting to per- 
suade, without coercing, employes from working 
there.—Tri-City Central Trades Council _v. 
American Steel Foundries, U. S. C. C. A., 238 
Fed. 728. 

52. Imsurance—Books in Safe Place.—A con- 
dition in a fire policy requiring assured to keep 
his books in a secure place when store was not 
“actually open for business” held violated by 
failure to place books in a safe place while he 
was home for dinner and while store was locked. 
—Merchants’ & Bankers’ Fire Underwriters v. 
Foster, Tex., 192 S. W. 811. 
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53. Fire-Proof Safe.—Failure to keep an 
inventory of stock of merchandise and books 


. showing, complete record of business in a fire- 


proof safe at night, as required by the policy, 
ordinarily bars a recovery on the policy.—Cran- 
don v. Home Ins. Co., Kan., 163 Pac. 458. 


54. Fraud.—Proof of fraud alone is not 
sufficient to require cancellation of policy issued 
by a mutual hail insurance company to plaintiff, 
but it must appear that fraudulent representa- 
tions were inducement to and brought about 
acceptance of the policy.—Mohler v. Guarantee 
Hail Ass’n., Ia., 161 N. W. 451. 


55. Misrepresentation.—Under Rem. Code 
1913, § 6059—34, misrepresentations by assured, 
in his application, as to diseases, etc., and names 
of physicians consulted, will not avoid a life 
policy, unless intent to deceive is found as a 
fact.—Brigham v. Mutual Life Ins. Co. of New 
York, Wash., 163 Pac, 380. 


56. Verbal Contract.—Where plaintiff di- 
rected an insurance company’s employe to refer 
her fire insurance application to his superior, 
paid $3 premium, and he told her she “was cov- 
ered,” and a fire occurred five months later with 
nothing further done and $13 arrears in pre- 
miums, the verbal contract afforded no protec- 
om -——McQuoid v. Aetna Ins. Co., Mass., 115 N. 


57. Imtoxicating Liquors—Police Power.—The 
prohibitory laws (Laws Ex. Sess. 1915, pp. 77, 
90), prohibiting the manufacture, sale, and the 
keeping of intoxicating liquors in any place of 
business or public place or in excess of a given 
quantity in any place, are a valid exercise of the 
ged power.—Delaney v. Plunkett, Ga., 91 S. 
E. 56 


58. Landlord and Tenant—Crops.—Where a 
cropper’s contract reserved title to crops in land- 
owner until division was made, and lessee prior 
thereto sold to innocent purchaser grain which 
belonged to lessee as his share, and owner sues 
purchaser for conversion, he is entitled in equity 
to recover such amount only as will compensate 
him.for his actual interest in grain.—Stavens v. 
National Elevator Co., N. , 161 N. W. 658. 


59. Repairs.—A landlord does not owe his 
tenant the absolute duty to keep in repair those 
portions of the building over which he reserves 
control, but only the duty to repair after the 
landlord has actual or constructive notice of the 
existence of a defect, and has had sufficient op- 
portunity to make repairs.— Kramer v. Stone, 
N. Y., 163.N. Y. Supp. 578. 

60. Licenses—Fraud.—One cannot tacitly li- 
cense another to incur the expense of laying 
an aqueduct on the premises of the former for 
the purpose of a water supply, and after com- 
pletion refuse to supply water; such refusal 
operating as a revocation of the license, which 
would be a fraud on licensee.—Phillips v. Cutler, 
Vt., 100 Atl. 40. ‘1 

61. Master and Servant—Assumption of Risk. 
—When fire was discovered and servant was or- 
dered to remove goods by elevator which stuck, 
and to remove a piece of timber which blocked 
it, the servant, instead of entering the shaft by 
a door near the timber, entered at the other side 
and stood so that descending counterweights 
struck him, when he knew of the operation of 
the elevator and the probable danger, he as- 
sumed the risk and could not recover.—Stevens 
v. Henningsen Produce Co., Mont., 163 Pac. 470. 


62. Assumption of Risk.—Federal Employ- 
ers’ Liability Act, § 4, eliminating assumption of 
risk defense where the injury was contributed 
to by employer's violation of a statue enacted 
for employe’s safety, indicates legislative intent 
that in all other cases such defense shall have 
its common-law effect.—Chicago, R. I. & G. Ry. 
Co. v. De Bord, Tex., 192 S. W. 767. 

63. Assumption of Risk.—Injuries received 
by railroad car repairer when he was struck 
by a swinging car door while returning to his 
work shed from taking measurements on a car, 
held to have arisen out of his employment with- 
in Act No, 20 of 1914.—Myers v. Louisiana Ry. 
& Nav. Co., La., 74 So. 256. 

64.——-Course of Employment.—An employe, 
whose duty it is to attend a diver on a derrick, 
who during hours of duty, because of intoxica- 





tion, goes ashore to a trestle, from which he 
falls and is killed, is not engaged in performing 
any duty owed to employer or incident thereto, 
and his wife is not entitled to compensation, un- 
der Workmen’s Compensation Act, for his death. 
—In re Pope, N. Y., 163 N. Y. Supp. 655. 


65. Course of Employment.—tThe test to de- 
termine whether injuries to a workman arise 
out of his employment is whether the nature of 
the employment was such that the risk from 
which the injury resulted was greater for the 
workman than for a person not engaged in the 
employment.—Myers v. Louisiana Ry. & Nav. 
Co., La., 74 So. 256. 


66.——-Chauffeur.—To hold owner of automo- 
bile liable for chauffeur’s negligence, it is 
enough to show that chauffeur was in charge of 
owner’s property by his authority and engaged 
in his business and under his control, and it is 
not necessary to show chauffeur’s general em- 
ployment, special engagement of services, or di- 
rect right to compensation.—Jimmo v. Frick, 
Pa., 99 Atl. 1005. 


67. Employer's Liability Act.—In action 
under Employer’s Liability Act, a count, charg- 
ing that superintendent “negligently” ordered 
employe to do the act causing injury, held a 
sufficient allegation of negligence.—Alabama 
Great Southern R. Co. v. Flinn, Ala., 74 So. 246. 


68. Fellow Servant.—Where work of power 
company’s lineman was that of reconstruction, 
not of mere operation, consisting of removal of 
high-tension lines to other side of highway, 
safe place doctrine applied, and, in entering on 
work by attempting to cut out current from line, 
other employes were not fellow servants of 
lineman.—Summerskill v. Vermont Power & 
Mfg. Co., Vt., 99 Atl. 1017. 


69. Hazardous Employment.—The employ- 
ment of a carpenter engaged in repairing rail- 
road cars is hazardous.—Myers v. Louisiana Ry. 
& Nav. Co., La., 74 So. 256. 


70. Workmen's Compensation Act.—Under 
Workmen's Compensation Act, § 43, as amended 
by Pub. Acts 1915, c. 288, § 22, deceased, who 
was employed by partnership, one member of 
which was his father, and who lived with his 
father, held employe within act, so that com- 
pensation for his death might be demanded from 
partnership.—McNamara v. McNamara, Conn., 
100 Atl. 31. 

71. Negligence.—Testimony that plaintiff 
employe aged 17 years, lost his hand while re- 
moving paper lodged between the unguarded 
cogs of an out-of-date machine with no prompt 
means of stopping it, made defendant’s negli- 
gence a jury question.—Hux vy. Reflector Co., 
N. C., 91 S&S EB. 591. 

72. Partial Disability—Minimum of $3 a 
week for partial disability under Laws 1911, c. 
218, § 11, as amended by Laws 1913, c. 216, 
§ 5, was compensation, and is not to be with- 
held because employe, before expiration of pe- 
riod of partial incapacity has found other em- 
ployment at more wages than before injury.— 
Dennis v. Cafferty, Kan., 163 Pac. 461. 

73. Permanent Disability—The permanent 
disability of a workman from following his 
regular trade because of the loss of the use of 
one leg is not a total disability within Act No. 
20 of 1914, § 8(d).—Myers v. Louisiana Ry. & 
Nav. Co., La., 74 So. 256. 


74. Reasonable Cause.—That an illiterate 
injured employe, did not know of Workmen's 
Compensation Act, or rights or obligations un- 
der it, but supposed foreman or doctor was 
looking out for interests, there being no prom- 
ise that such was the case, was not a “reason- 
able cause” for not making claim for compensa- 
tion in six months within St. 1912, c. 571, § 5.— 
In re Fells, Mass., 115 N. E. 430. 

75. ‘Workmen’s Compensation Act.—lIn fig- 
uring compensation for death under Workmen’s 
Compensation Act, § 1, par. 9, held that to de- 
termine daily wage, weekly wage should be 
dividend by 6 and not by 5%, even though de- 
ceased worked only a half day on Saturday.— 
Hight v. York Mfg. Co., Me., 100 Atl. 9. 

76. Workmen’s Compensation Act.—Work- 
man installing water tank on top of building is 
not engaged in an employment within Work- 
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men’s Compensation Law, § 2, groups 10 or 41.— 
Maloney v. Levy & Gilliland Co., N. Y., 163 N. Y. 
Supp. 505. 

77. Municipal Corporation—Motocycle.—Under 
Rem. & Bal. Code, §§ 5571, 5572, and city ordi- 
nance, held that operator ofa motorcycle, having 
the right of way, colliding with an automobile 
on a street crossing, was not guilty of con- 
tributory negligence, as matter of law, though 
he was running more than four miles an hour, 
and failed to observe speed of an approaching 
automobile about 300 feet away.—Barth v. Har- 
ris, Wash., 163 Pac. 401. 


78. Officers—Ministerial Act.—A public officer 
having only ministerial duties may be held per- 
sonally liable for payment of appropriation for 
purpose which is not governmental in its nature. 
—Fergus v. Brady, Ill., 15 N. E. 393. 


79. Principal and Agent—Declarations by 
Agent.—The declaration of an agent, that it 
made no difference whether the check ‘was 
drawn to his order or to the order of his prin- 
cipal, is not admissible to prove the extent of 
the agent’s apparent jauthority.—Washington 
Cedar & Fir Products Co. v. Elliott, Conn., 100 
Atl, 29 

80.—— Prize Contest. — Where defendant, 
though innocently, received plaintiff's money 
from its agent conducting a prize contest, with- 
out any new consideration moving to plaintiff, 
defendant was under same liability to account 
for the money, fraudulently obtained, as the 
agent himself would have been.—Greenberg v. 
Evening Post Ass’n, Con., 99 Atl. 1037. 

81. Presumption.—While special agent may 
be shown to be authorized to effect sale of prop- 
erty, no presumption arises therefrom of con- 
tinuing authority, authorizing him at a long sub- 
sequent date to make an independent and sup- 
plemental agreement, though relating to same 
subject-matter.—Napier v. Strong, Ga., 91 S. E. 
579. 

82. Principal and Surety—Alteration.—Ad- 
. dition, at request of maker, of name as witness 
to signatures of sureties to note after its execu- 
tion by them and in their absence and without 
their knowledge or consent, was a “material 
alteration,” discharging the sureties—Swank v. 
Kaufman, Pa., 99 Atl, 1000. 


83. Railroads—Abandonment of Franchise.— 
The right of a solvent railroad company to aban- 
den an unprofitable portion of its road can be 
exercised only with the consent of the authority 
that created it.—Southern ay. Co. in Kentucky 
v. Hatchett, Ky., 192 S. W. 


84. Instructions—An RO that if 
jury believed that if defendant’s locomotive had 
been equipped with electric headlight required 
by Laws 1912, c. 153, plaintiff's cow would not 
have been struck and killed, plaintiff should re- 
cover reasonable market value of the cow, not 
to exceed amount claimed, was proper.—Yazoo 
& M. V. R. Co. v. Fulgham, Miss., 74 So, 294. 


85. Sales—Evidence.—Where plaintiff con- 
tracted to deliver 50 tons of cotton seed to de- 
fendant, and by another contract agreed to fur- 
nish 50 tons, each contract was to be construed 
as entire, and plaintiff’s tender of 41% tons un- 
der first contract and 548-9 tons under second 
contract did not comply with either contract.— 
Grantville Oil Mills v. Hogansville Oil Mill Co., 
Ga., 91 S. E. 572. 

86.——Option.—Where goods are to be deliv- 
ered within a certain period at the option of 
the purchaser, the time of the notice of the seli- 
er’s intention not to deliver does not fix the 
time for delivery at which time the value of the 
goods must be ascertained in estimating the 
damages.—Woerman v. McKinney-Guedry Co., 
Ky., 192 S. W. 684. 

87.——Sample.—Where sale of extraction 
grease was made by written contract “subject to 
approval of type sample drawn from bulk,” and 
no sample was submitted by seller to buyer, 
there was no contract between the parties.— 
Pennsylvania Lubricating Co. v. Wilhelm, Pa. 
100 Atl. 93. 

88. Warranty.—The word “quality,” as used 
in Comp. Laws 1913, § 6344, and in a warranty 
imports adaptiveness, suitableness, and fitness 
for purpose specified, and, in case of a horse, 
adaptiveness for the general purposes for which 





horses are purchased.—Holbert v. Weber, N. D., 
161 N. W. 560. 


89. Searches and  Seizures—Constitutional 
Guaranty.—In a prosecution for an attempt to 
entice a girl to- enter employment: of another 
for immoral purposes, the admission, without 
defendant’s consent, of letters taken from his 
private papers, access to which was obtained 
by keys taken from his person by officers, did 
not violate the constitutional guaranty against 
unreasonable searches and seizure.—State v. 
Reed, Mont., 163 Pac. 477. 


90. Specific Performance — Enforcement.—It 
would be an unwarranted exercise of powers of 
court to specifically enforce an agreement re- 
quiring removal of a $1,500 building to release 
a disputed fraction of a $12 lot, instead of 
awarding compensation in damages.—Smith v. 
Meyers, Md., 99 Atl. 938. 


91. Evidence.—In action for specific per- 
formance of agreement of purchasers of real 
property to convey one-half interest to plaintiff, 
the fact that plaintiff did not offer to perform 
at or before maturity of note given by defend- 
ants for deferred payment of purchase money is 
no adequate defense; time not being of essence. 
—Jaeger v. Shea, Md., 99 Atl. 954. 


92. Statutes—Construction.—The federal su- 
preme court will not presume that the state 
court will so broadly construe the provision in 
the Washington Workmen's Compensation Act, 
making it unlawful for the employer to deduct 
from wages his compulsory contribution to the 
state fund, as to bring the act in conflict with 
the federal constitution.—Mountain Timber Co. 
. State of Washington, U. S. Sup. 37 S. Ct. 260. 

93. Street Railroads—Liability.—A street rail- 
road company is liable irrespective of negli- 
gence for personal injuries caused by a car 
leaving its tracks and running into plaintiff’s 
house and there injuring her.—Kentucky Trac- 
tion & Terminal Co. v. Bain, Ky., 192 S. W. 656. 

94. Nonsuit.—Despite testimony as to ob- 
servations of another from different point, held 
that testimony by driver that he looked for ap- 
proaching car when some distance from corner, 
where he could see only short way up track 
and was struck by car before he cleared track, 
warranted granting of nonsuit.—Brien v. Rhode 
Island Co., R. L, 99 Atl. 1026. 


95. Sunday—Ministerial Acts.—The return 
and receipt of a verdict on Sunday is a min- 
isterial act, and one of “necessity and chari- 
ty,” within meaning of Sunday laws, and is 
legal.—Adams v. Cook, Vt., 100 Atl. 42. 

96. Waters and Water Courses—Appropri- 
ation.—A riparian owner may take all the water 
in a non-navigable stream if needed to satisfy 
his domestic wants.—In re Sucker Creek, Ore., 
163 Pac. 430. 


97. Wills—Erasures and _ Interlineations.— 
Erasures and interlineations in a will consisting 
of merely correcting name of county in which 
one of legatees is located and in changing name 
of one legatee of small bequest were not suf- 
ficient to impair will in other respects or to 
affect its general validity.—Woodstock College 
of Baltimore County v. Hankey, Md., 99 Atl. 962. - 


98. Life Tenancy.—Where an estate is 
given to life tenant with remainder to life ten- 
ant’s children, the estate vests at once upon the 
birth of each child, subject to open and let in 
after-born children, without regard to whether 
a child survives the life tenant.—In re Ed- 
wards’ Estate, Pa., 99 Atl. 1010. 


99.——_Signature of Testator.—Where a sig- 
nature is at end of will, universal custom creates 
conclusion that it was appended as an execu- 
tion; if elsewhere, it is for the court to say 
from inspection of whole document whether 
that was the intention.—In re Manchester's 
Estate, Cal., 163 Pac. 358. 


100. Witnesses—Rebuttal Testimony.—In an 
action for injuries while attempting to board 
a street car, where the conductor had testified 
as to the diligent discharge of his duties and 
that he saw no one trying to board the car, 
testimony that he had stated that, if the pas- 
sengers did not know enough to get on, they 
could stay off, was admissible in rebuttal for 
the purpose of impeachment.—Chicago, L S. & 
S. B. Ry. Co. v. Brown, Ind., 115 N. E. 368. 





